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A View From the Trenches

I love being a lawyer. [ appreciate the
privilege of practicing law. [ enjoy the ca-
maraderie with other attorneys and the
repartee with judges. Bul, most of all 1 love
my clients, T enjoy their crazy, mixed-up
stories. 1 langh with them, cry with them,
and get angry with them. I love my pro-
fession, but it's hard, very hard, being a
lavayer today,

['m in the wenches, negotiating and
fizhting for my clients daily, and [ sull have
to figure out how to make payroll every
Friday, My hushand and 1 have a “mom-
and-pop’” operation and we struggle, and
we have been struggling since we opened
our doors 16 years ago, And you know,
we are no different than maost of the 35
percent of the lawyers in this state who
are solo- or small-firm practitioners,

[ would not advise anyone to hang out
a shingle these days unless he or she is
independently wealthy, Why? The pres-
sures of making a living are so demand-
ing. You have o take on more and more
clients in order to meet the overhead. More
clients leads to the need to have more staft
to handle the workload. More staft leads
o the need For more money, which leads
hack to the need for more clients. Yet, ev-
ery year, more and more lawyers hang out
shingles,

And, over and over, we, on the Louisi-
ana Attorney Disciplinary Board see cases
which show the struggles of lawyers try-
ing to make a living in our profession, Cut
of the 18,000 lawyers in Louisiana, one in
10 faces a disciplinary complaint each year.
Even good lawyers sometimes neglect
cases, fail to communicate, [ail to estab-
lish fee agreements, billing systems, or tick-
lers and duplicate calendars. Some law-

yers don't yet even realize the need for li-
ent trust accounts.

We see zood lawyers who are 50
shocked by a complaint that they put their
heads in the sand and don’t answer the
allegations. This denial of reality leads to
additional charges of failure to cooperale
with the disciplinary ageney. We see good
atlorneys who are knowledgeable in many
areas of the law but have no idea how the
disciplinary system works or how to de-
fend themselves when a complaint or for-
mal charges are filed,

Ohwver the past six vears that | have served
on the Board, [ kept thinking, “There bul
for the grace of God go L7 As 1 leave this
Board, the question keeps coming Lo my
mind: what can 1 do, what can we da, (o
prevent lawyer misconduct? What can we
do to stop misconduct before it happens?
The Dizciplinary Board is not jusl about
catching lawyers whao break the rules. Is
also about protecting the public and the
legal profession. Louisiana Supremse Courl
Rule X1X charges us with the responsibil-
ity of informing the public of cur lawyer
disciplinary system. And the public in-
cludes lawyers.

In order to inform the bar, our Board is
publishing this journal on a regular basis
dedicated to lawyer discipline issues. This
publication is being sent te all the lawyers
of this state. The Board wants the bar to
know what we see on a daily basis. The
bar needs to know what kind ol cases are
being processed and the decisions being
made by the Board and the Louisiana Su
preme Courl.

The journal will discuss our procedural
rules under Louisiana Supreme Court Rule
XIX and our Rules of Professional Conduct.

Page 4

But more impaortantly, the Board wants the
laweyers to have practical  information
about how to avold misconduct, Car goal
is to produce a journal for the practiicing
lawyer with concise Information about law
alfice practice, how to stay out of the dis-
ciplinary system, and what o do i you
find voursell'in it. This publication 15 the
first step in a dialogue that will help us in
the trenches hecome more aware of the
most commaon pitfalls that lead o disci
pline,

Wi all must be involved in reclaiming
our profession -- an honorable profession
that serves people. In order to achieve
this goal, we must work together to re-
duce complainls against lawyers, by elimi-
nating the causes of complaints, We must
Lake pride in our profession and reawaken
the spirit of what it means to be a lawyer.

O a personal note, | want to thank the
Supreme Court for giving me the appaortu-
nity Lo serve our profession, and the 99
volunteer hearing commitlee members (in
cluding 33 non-lawyers) and the 13 other
volunteer board members who make this
system work, [ also want to thank the
many attorneys in Louisiana who have
been so courteous and responsive on
those occasions when | have spoken o
har associations and other groups about
the disciplinary system. | pray that T have
served you well and that 1 have given the
Board and the Court the perspective of
the small firm lawver siruggling 1o honor-
ably represent clients while supporting my
Family -- a role that most of you live each
day.

Lila Tritico Hogan,
Cluair,
Lonisicna Aftorney Disciplinary Board
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Lawyer Discipline in Louisiana

by Sue Tart
Board Staff Aftorney

The lawyer discipline and disability system in Louisiana is
administered by the Louisiana Attorney Disciplinary Board
(LADB) through Supreme Court Rule XIX, which became effec-
tive on April 1, 1990, Secion 24. The agency consists of a
statewide board, hearing committees, disciplinary counsel and
administrative staff. While the LADB performs both adjudica-
tive and prosecutorial functions, these functions are separated
as much as practicable to avoid unfairness to the participants.
As part of the inaugural issue of The Louisiana Disciplinary
Review, this article provides an overview of the various compo-
nents of the LADE and their function within the system of law-
ver discipline in this stare.

THE DISCIPLINARY BOARD

The disciplinary board is composed of 14 members who are
appointed by the Supreme Court. One member is nominated by
the Louisiana State Bar Association cach year and must have
prior lawyer discipling experience. OFf the 14 members, four are
members of the general public with diverse backgrounds: lobby-
ist, former mayor, educator and businessman. Women comprise
25 percent of the Board and one-third are minorities. The terms
of office for all board members is three vears and no board mem-
ber may serve more than two consecutive terms. Section 28,
Maone of the members of the Board receive any compensation for
their services. Section 2E

The Board itself is divided into two committess: a nine-menm-
ber adjudicative committee and a five-member administrative com-
mittee. Three of the public members serve on the adjudicative
commitiee and the remaining public member sits on the adminis-
trative committee, Each committee has separate duties and pow-
ers, although both committees have joint responsibility for some
Board functions. Section 2G(T)L

The adjudicative committee functions as an appellate court in
the disciplinary system. Specifically, the committee reviews find-
ings of fact, conclusions of law and recommendations of the
hearing committees with respect to formal charges, petitions for
transfer to and from disability inactive status, and petitions for
reinstatement, and prepares its own findings and recommencda-
tions for proposed discipline, which are filed with the Supreme
Court  [n addition, the adjudicative committee has the power to
administer reprimands, issue admonishments, impose probation,
and rule on procedural matters, Section 202 {ea)-(fL

The administrative commillee 1s chareed with appeinting hear-
ing committees, with the overall management of the system, in-
cluding financial, facilities and human resources. The members
of the administrative commillee do not participate in or vote on
malters involving appellate review functions of the adjudicative
committee, The administrative commitice also researches vari-
ous trends in lawyer discipline and makes initial proposals for
Rule XIX amendments to the remainder of the Board for consid-
eration. Such issues include prescription for ethical complaints

and changes to the probation system. In addition, the public
outreach program currently underway around the state was imple-
mented by the administrative committee, Section 2603 al-(f),

HEARING COMMITTEES

There are currently 33 hearing committees around the state.
Each hearing committee consists of two lawyer members and one
public member. One of the lawyer members is appointed as chair
of the committee. Hearing committee members serve for three
years and may not serve more than two consecutive terms. Sec-
tion 3A-B, Like board members, the hearing committee members
are nol compensated for their services,

The hearing committees have assigned powers and duties,
Primarily, the committees conduct hearings into formal charges
of misconduct, petitions for reinstatement or readmission, and
petitions for transfer to and from disability inactive status. Fol-
lowing the hearings, the committees submit 1o the board written
findings of fact, conclusions of law and recommendations for
proposed discipline. Hearing committees also review dismissals
of complaints by the Office of Disciplinary Counsel (ODC) upon
a request for review by the complainant. The chair of the hearing
commitiee has additonal duties, such as conducting pre-hearing
conferences, ruling on pre-hearing motions, and reviewing ad-
monitions proposed by disciplinary counsel and accepted by a
respondent.  Section 3801 )-(4).

OFFICE OF
DISCIPLINARY COUNSEL

The next companent of the disciplinary system is the Office ol
Disciplinary Counsel, which is charged with all prosecutorial func-
tions, ODC is responsible for sereening all complaints, investi-
gating complaints and petitions for reinstatement and readmis-
ston and making decisions as to their disposition. In this regard,
ODC may dismiss or recommend probation, informal admonition,
a stay, the filing of formal charges (which must first be approved
by the chair of a hearing commitiee), or petition for transfer (o
and from disability inactive status. Other duties include the main
tenance of permanent records of discipline and disability matlers
and the compiling of statistics to aid in the administration of the
system, Secrion 48(71-113).

ADMINISTRATIVE STAFF

The final component of the disciplinary system is the admin-
wstrative stall of the LADB which includes the Board administra-
tor, deputy administrator, docket clerks (Tor Nling and other clerk
of court functions), stalf attorneys and support personnel. The
administrative staff is appointed by the Board and is responsible
for administering its day-to-day operations. The administrative
staff is located at 2800 Veterans Boulevard, Suite 310, Metairie,
Louisiana; all activities of the board also take place at this loca-
tion.
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OVERVIEW OF
THE DISCIPLINARY PROCESS:

FROM COMPLAINT THROUGH
LOUISIANA SUPREME COURT OPINION

by Deb Henson, Disciplinary Board Staff Attorney

fAnthar's note: The
Jullowing is a gen- : -

&y P

eral dexcription aof

the attorney dis
cipline pra
cess  from

the inception of @ com-
plaint through the Imposi-
tion of the sanction by the
Crourt. Most complainis do not re-
sult i g sanction. Many com-
plaints reselt in the imposition af
admenitions or reprimands which
are imposed by the Disciplinary Board
rather than the Court. This overview, how-
ever, periging to those complaints which
travel completely through the system and
result in o suspension or disharment
which can onfv e imposed by the Court.)

Authority of the
Board

The Louisiana Supreme Court has the
exclusive right to regulate lawyers who
practice in this state under the authonty
of Article ¥, Section 5(A) and (B) of the
Louisiana Constitution of 1974 and the
inherent power of the Court. The rules for
lawyer discipline are set forth in Louisi-
ana Supreme Court Rule XIX (elfective
April 1, 19907 wherein the Court created
the statewide agency called the Attorney
Diisciplinary Board which consists of the
hoard, hearing committees, disciplinary
counsel and staff, Rule X1X, § 2A,

While the agency is a unitary one, the
prosecutorial and adjudicative functions
are separated within the agency: the

prosecutorial functions directed by
a lawyer employed by the board and
performed by employees of the
agency; the adjudicative
functions conducted by
practicing lawyers (10)
and puhblic
_membiers
/‘Z{{:H ap-
pointed
by the Louisiana Su-
preme Court. Rule
HIX, & 24, B
Further, the
board is divided
into an adjudi-
cative committee of
nine members and an administrative com-
mittee of five members, The adjudicative
comimittee consists of three panels with two
lawyer members and a public member on
gach board panel. Rule XIX, §2G.

The Screening Process

A complaint is any information which
comes to the attention of the Office of Dis-
ciplinary Counsel concerning a lawyer sub-

ject to the jurisdiction of the agency (i.e.,

lawyers admitted to practice in the state,
lawvers specially admitted by a court for a
particular proceeding, lawyers not admit-
ted hut who render or offer to render any
legal services in the state, and former judges
who have resumed the status of lawyer).

Every complaint is screened by a spe-
cial screening/intake counsel in the Office
of Disciplinary Counsel to determine
whether the information relates to lawyer
misconduct or incapacity,

If the information alleges facts which, if
true, would constitute misconduct or inca-
pacity, the complaint is investigated. Oth-

erwise, the complaint is dismissed. In
some instances of minor misconduct, the
subject attorney may be referred into the
newly established diversion program.

If an investigation is conducted, a
deputy disciplinary counsel forwards the
complaint to the respondent, informs him
ar her that the Office of Disciplinary Coun-
sel has received a complaint, and requests
aresponse. The deputy disciplinary coun-
sel then conducts its investigation and
evalates the matter. After completing the
investigation, the deputy disciplinary
counsel may: (1) suggest that the respon-
dent agree to an admonition, which is a
private, confidential sanction issued by
the Board {although the complainant is
informed that the respondent has been ad-
monished); (2) request approval by a hear-
ing committee to file formal charges (this
approval essentially constitutes a deter-
mination of probable cause by the com-
mittee); (3) petition for the respondent’s
transfer to disability inactive status which,
if ordered by the Court, would resultin a
stay of the proceedings until the disabil-
ity 15 resalved; or (4) close the case (com:
plainants have 30 days to appeal closures).

Filing of Formal
Charges

Assuming that formal charges are ap-
proved, the Office of Disciplinary Coun-
sel will serve or atlempt to serve the
charges an the respondent at his or her
primary registration statement address.
The respondent has 20 days after service
in which to respond {unless a continuance
is requested and granted) with his or her
answer to the formal charges. 1f the re-
spondent answers, a hearing on the mer-
ils is set. If there is no answer within the
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The Screening Process
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prescribed period. the factual allegations
contained within the formal charges are
deemed admitted and proved by elear and
convincing evidence. The only issue at
that juncture is for the committee then to
determine the appropriale sanction hased
on the charses deemed admitted.

The hearing committee order deeming
the charges admitted shall be served on
the respondent.  He or she then has 20
days from the mailing of the order to re-
quest that the “deemed admitted” order
be recalled upon a showing of good
cavse. Additionally, even when the For-
mal charges are deemed admitted and the
order is not recalled, the respondent may
submit mitizuting evidence andfor request
a hearing in mitigation,

Committee and
Board Opinions

Whether there is a hearing on the mer-
its or merely a determination of sanction
based on charges deemed admitted, the
hearing committee will render an opinion
recommending a certain sanction. The
hearing commillee opinion is served on
the respondent and the deputy disciplin-
ary counsel, Either may object to the rec-
ommended sanction, findings of fact, and/
or law,

The hearing commitlee report is then
reviewed by one of three panels of the
Adjudicative Board and an opinion from
the entire nine-member adjudicative com-
mittee of the board is rendered recom-
mending certain findings and sanction to
the Louisiana Supreme Court, The Board
opinion is filed with the Court and served
on both partics.  Again, either side may
ohject and, if the Courl receives objec-
lions, the case usoally will be docketed
for oral arsument.

In any event, the Court renders
the linal decision imposing the sanction,
usually in the form of a per curiam opin-
ion, Sanctions from the Courl may include
a public reprimand! | suspension, or dis-
barment. The Courl could also order the
entire matter dismissed, finding that no
sanction is appropriste.  Probation may
follow a suspension or reprimand, or be
imposed in lieu of discipline in rare cir-
cumstances, After the Court has rendered
its apinion, either side may file a motion
for rehearing, but these are rarely granted.

How the Disciplinary Board Works

Filings from
the

Disciplinary
Counsel

Maotion far
Admoaonition

Consent?

Mo
v

Faormal Charges
Filed

Refer to and
Hearing Chair Argument
to Board

Approved?

Referto Hearing
Committee

Receive Report
of Hearing
Committee

Briefing

Board
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Refer Back Board Decisions:
_ _tul Case Dismissed or
Disciplinary discipline
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4 v
lssue
Admanition

e

Repartto Supremae
Court recommending
discipline or transfer
to disability inactive

LADE Graphic by Rodney B. Hastings

i Although the Board may order a reprimand without the case going up to the Court, if the
Heerd hay recommended a suspension or disharment which requires filing the recommendation
with the Cowrt, the Court can alwayy lessen the sanction to a reprimand, Respondents and the
Office of Disciplinary Counsel can also object to the Board's imposition of a reprimand and seek
review By the Lowlsiang Supreme Court,
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TRENDS IN LAWYER
DISCIPLINE CASES

by Charles B. Plattsmier,
Chief Diseiplinary Counsel and
Daonna L. Roberts, Board Administrator
The Louisiana Attorney Disciplinary
Board was created by the Louisiana Su-
preme Court in 1990, making Louisiana the
first state in the country to incorporate in
substantial parl the Amercan Bar Asso-
ciation Model Rules for Disciplinary En-
forcement. A hallmark of this agency is
the use of laymen in the process, There
are 14 members of the Disciplinary Board
and four of those members are “public,”
or lay people, unaffiliated with the legal
profession. There are 100 Hearing Com-
mittee Members across the state consist-
ing of & combined total of 33 public mem-
bers and 67 attorneys.

HISTORICAL
OVERVIEW

The following disciplinary agency sta-
tistics and information help place in ap-
propriate perspective the functioning of
the Louisiana Attorney Disciplinary
Agency, as well us the results of manage-
ment, rule, and resources changes imple-
mented by the Louisiana Supreme Court
over the last 2 12 years, OF course, a good
starting point is the growth of the number
of attorneys practicing within our state,
In 1987 Lowisiana had around 13,000 Taw-
vers licensed to practice within the state.
This year that number has grown to ap-
proximately 15,000 active lawyers,

The number of complaints received by
the agency has reflected that growth. The
number of complaints filed against law-
yers in 1987 amounted to approximately
1,700, Today, the number of complaints
filed has exceeded 3,000, Based on total
complaints filed with the Office of Disci-
plinary Counsel from lanuary to August
of this year, we are projecting a total of
3,213 complaints will be filed against mem-
bers of the legal profession in 1998,

In response, the number of employees
at the agency has grown to deal with the
growing number of complaints received,

OVERALL
DISCIPLINARY AGENCY
STAFFING

In 1995 the disciplinary agency in Loui-
stana ended its yvear with a total of 19 em-
plovees, 13 of whom were employed by the
Office of Disciplinary Counsel and six em-

ploved by the Board Administrator, As of

today, with additional resources provided
to the agency, we currently have 34 em-
ployees, 22 of whom are employved by the
CHTice of Disciplinary Counsel and 12 em
ploved by the Board Administrator.

Historically, the Office of Disciplinary
Counsel staft consisted of four lawyers and
the Chief Disciplinary Counsel. Prior to the
fall of 1997, the average caseload per coun-
sel was between 350 to 400 files per attor-
ney, Additionally, cach attorney was re-
quired to handle between 300 and 600 new
complaints each year,

With the additional staffing provided o
the Office of Disciplinary Counsel, the av-
erage caseload per counsel as of August
28 stands at 226.5 files. With the additional
staffing anticipated {rom the additional re-

sources provided to the disciplinary
agency, it is expected that the average
caselowd per counsel should be approach-
ing the national targel level of 15( per
counsel within the next six maonths,

PROCESSING TIME
IMPROVEMENTS

Historically, the disciplinary agency has
experienced a nearly two-year delay in the
investigation and the commencement of
prosecution of complaints against atlor-
MEYE,

With a view toward making discipline
more imely and responsive, the Court has
approved measures affecting overall dis-
ciplinary management, substantive rule
changes, and resources in a fashion which
has generated marked processing tme im-
provements in this area, Statistical analy-
sis today reflects that of all the investiga-
tive [iles of aclive practicing allormeys in
the state currently being handled by the
O, 80 percent of the complaints are less
than & months old und 92 percent are less
than one year old.

PROSECUTIONS STATISTICS

Jan-Dec 1986 {projected)

W eing Comgiaints

fFwma Charges

Disciplinary Actians

Prosecutions on the rise

LADR Graphic hy Danna L. Reberis
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PROSECUTORIAL
STATISTICS

In years past, the numbers of prosecu-
tions which have been initiated by the Of-
fice of Disciplinary Counsel were severely
restricted by the limited number of per-
sonnel available and the internal manage-
ment practices in existence. Mindful of
Court directives to alter the overall man-
agement of the disciplinary agency and
as a result of improved resources or the
agency, significant improvement has oc-
curred, (See graph on preceding page ).

In 1995, 33 public disciplinary actions
were initiated by the OTC representing 56
uncerlying complaints. In 1996, 93 public
disciplinary actions were initiated by the
ODC representing 173 underlying com-
plaints. In 1997, 86 public disciplinary ac-
Llions were initiated representing 205 un-
derlyving complaints.

Through the end of August, 63 public
disciplinary actions were initiated repre-
senting 167 underlying complaints. [t
should be noted that at the current rate of
prosecution, the ODC is projecting in ex-
cess of 90 formal disciplinary proceedings
to be initiated this vear, representing more
than 225 underlying complaints.

Using 1995 as a base year the follow-
ing comparison can be drawn:

In 1996 nearly three times more disci-
plinary complaints were prosecuted as
compared to 19935 In 1997 nearly 3.6 lmes
more complaints were prosecuted; and in
[99% it 15 projected that nearly four times
more complaints will be prosecuted,

HEARING COMMITTEE
AND BOARD ACTIONS

With the obvious surge in disciplinary
prosecutions being initiated by the disci-
plinary counsel’s office, both the hearing
committces and the Board have had a re-
sultant upsurge in the tolal number of dis-
ciplinary matters they are being asked 1o
address and process annually. It is there-
fore significant and quite noteworthy that
recent Disciplinary Board statistics indi-
cate that from the time a case is argued
before the Disciplinary Board to the filing
of the Board's formal opinion with the
Louisiana Supreme Court, generally, less
than 30 duys have elapsed.

Disciplined Cages by Mumber of Years in Praclice

LOUISIANA SUPREME
COURT ACTIONS

Tue end product of the disciplinary
agency’s increased effort and activity is an
eventual substantial increase in the num-
ber of serious misconduct cases coming
before the Louisiana Supreme Courl,

Tn 1996, the Louisiana Supreme Court
issued 53 public actions invelving Tawyer
discipline — six disbarments, 22 suspen-
sions and 4 reprimands, Additionally, in
cuses of lesser misconduct, the Disciplin-
ary Board issued 79 admonitions. Hence,
in 1996, 132 separate resolution of disci-
plinary matters occurred,

In 1997, the Louisiana Supreme Courl
issued 59 public actions involving lawyer
discipling, with 12 of these representing
disbarments and 24 suspensions, Addition-
ally, the Disciplinary Board issued ¥3 ad-
menitions. Hence, in 1997, 142 separate reso-
lutions of diseiplinary matters oceurred.

Through July 30 of this year, the Louisi-
ana Supreme Court has issued 49 public
disciplinary actions againsl atiormeys, rep-
resenting 12 disbarments, 22 suspensions
and 15 interim suspensions, Additionally,
as of the end of August, 44 admonitions
had been issued.

By the end of the vear it is anticipated
that the Court and the Disciplinary Board
will have issued nearly 160 dispositions in
lawyer discipline cases.

Having reviewed the number of sanc-
tions foe the period 1996 through June 1998,
we can now review Lhe number of years in
practice and the type of misconduct these
sanctions represent,

YEARS IN PRACTICE
AND TYPES OF
MISCONDUCT

Approximately 31 percent of the 1996
through June 1998 formal-charged cases
involved attorneys who had been prac-
ticing law for 11} vears or less. OF these 2%
disciplined cases, 31 percent involved
comminglingfconversion misconduct. An-
other 38 percent were for neglect miscon-
duct {lack of diligence, failure to cooper-
ate, failure 1w retrn client property ), 17
percent invelved criminal conduct and 14
percent other types of viclations, such as
sexual misconduct and solicitation,

About 40 percent of these 1996 through
June 1998 formal-charged cases involved
attorneys who had been practicing law lor
from || to 20 years, Of the 38 disciplined
cases, 32 percent involved commingling!
conversion misconduct. Another 23 per-
cent neglect (lack of diligence, Tailure to
cooperate, failure to return fee). 32 per-
cent invelved crimes, 10 percent involved
deceit! fraud without conviction and 3
percent for meritless claims fled.

Finally, attorneys who had been prac-
licing for 21 or more years of practice were
disciplined in 29 percent ol the 199
through Junel998 formal-charged cases.
O the 28 disciplined cases, 15 percent in-
volved commingling/ conversion miscon-
duct. 11 percent neglect misconduct (lack
ol diligence, failure to communicate, [ail-
ure 1o return [ees). 38 percent involved
crimes, 12 percent deceit! fraud without
conviction, 14 percent other (conflict ol

Page 10




The Louisiana Disciplinary Review

Winter 1998

interest, meritless claims filed, solicitation
and unanthorized practice of law),

Certainly, the conclusion can be drawn
that the type of misconduct encountercd
during the 1-10 years ol practice involves
a pattern of neglect and as the years of
practice increase the pattern reflects in-
tentional harm,

PRIVATE ADMONITIONS

Asstated in Rule XIX Section 104 (5),
admonitions constitute private discipling
since they are imposed before the filing of
formal charges. Admaonitions are 1ssued
in cases of minor misconduct, when there
15 little or no injury to a client, the public,
the legal system, or the profession, and
when there is little likelihood of repetition
by the lawver.

Of the number of admonitions issued
between 996 — 1994 the lop 3 rule viola-
tions were lor lack of diligence, failure to
communicate and failure to return client
property.

9 percent were for attorneys in practice
[- 5 vears.

25 percent were for altorneys in prac-
Lice - 10 vears

31 percent were for attorneys in prac-
tice 11-20 years

35 percent were in practice 21 plus
WLUTS.

25 percent of all private admonitions
issued between [996- 1998 are as a resolt
ol or include a charge of failure to cooper-
ate with the Office of Disciplinary Coun-
sel in its investigation of an alleged com-
plaint,

DISCIPLINED LAWYERS
PROPORTIONATE TO
LAWYER POPULATION

Louisiang lawyer population has risen
o approcimately 18,000, 34 percent gradu-
ated from LSU Law School, 25 percent from
Loyola Law School, 22 percent [rom
Tulane Law School, 7 percent from South-
ern Law School and 12 percent graduated
from cut-of-state law schools.

Statistics show that the number of law-
vers disciplined is  proportionate to the
lawyer population throughout the state.
The 1¥ Circuit, with 19 percent of the dis-
ciplined lawyers for the period [9%
through June 1998, has 23 percent of the
lawyer population . The 2™ Circuil has 10

ADMOMITIONS
LACK OF DILIGENCE, FAILURE TO COMMUNICATE,
FAILURE TO RETURHN CLIEMT PROPERTY

mE%

e

Percent of Louisiana Lawyers by Appeals Court Gircuils

percent ol the lawyver population and 17
percent of the disciplined lawyers, The 34
Circuit has 15 percent of the lawyer popu-
lation and o 12 percent disciplined rate. The
43" Circuit has 40 percent of the lawver

LADE Graplics by
Donng Lo Roberts

WLowyar Papulison
mOisepined Leasars

population and 39 percent of the disci-
plined lawyers.

Therefore, there is no higher incidence
of lawyer misconduct in urban arcas than
rural areas.
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A LOOK INTO THEREAR VIEW MIRROR

ey

ANA LAWYER REGULATION

As the saying goes, iC's hard Lo Know
where you're going il you don't know
where you've been. Before Louisiana’s
lawyer regulatory agency can continue to
map aut its future direction, it is helpful to
know our history and the path we've taken
for arrive at our current position,

Historically, the Louisiana Supreme
Court has always been recognized as hav-
ing the authority to “regolate” the prac-
tice of law. Lawyer regulation includes
both admission to the bar as well as the
regulation and discipline of those lawyers
already admitted. With the incorporation
af the Lanisiana State Bar Association in
1940, there commenced a 50 year history
af our LSBA administering both bar ad-
missions and lawyer discipline.

For 27 of those wvears, the Executive
Director of the Bar served also as General
Counsel as well as the Chief Disciplinary
Counsel. The association’s membership
during those years was Tar less than it is
today and complaints against attorneys
was a far more rare occurrence. In the lat-
ter years, a Committee on Professional Re-
sponsibilily composed of lawyers from
arcund the state served w both adminis-
ter and participate in Louisiana’s lawyer
regulatory scheme,

A hallmark of the COPR was that it of-
ten wore several hats. Under the process
that developed over the years, the Com-
mittee of Professional Responsibility aided
and assisted staff counsel working at the
har in the investigative process, approved
further investigative efforts as well as the
filing of a disciplinary complainl against
an attorney, often received the evidence
of lawyer transgressions as a magistrate
or adjudicative body, and then later served

as counsel for the disciplinary agency in
the prosecution of the matter before the
Louisiana Supreme Courl. The multiple
rales served by the commitlee was in keep-
ing with similar systems around the coun
try but nonetheless provided at least some
concern over the advisability of the sepa-
ration of prosecutorial and adjudicative
FuncLicons.

I the [980s a national review of lawyer
regulatory systems took place at the hands
of the American Bar Association. The
WeKay study undertook a comprehensive
review of lawyer regulatory schemes
throughout the nation and gave birth to a
report, ultimately embraced by the ABA and
incorporated into the model rules for disci-
plinary enforcement. The recommenda
tions and the resulting model rules sug-
gested a rather significant departure from
lawyer regulatory schemes previously em-
ployved by many states across the country.

First, the study recommended a separa-
tion of the prosecutorial function from the
other adjudicative functions of any lawyer
regulatory agency, Placing the disciplin-
ary agency directly under the authority of
the highest court of each state was consid
ercd to be a preferable method of operation
rather than through the traditional role of
state bar affiliation. Finally, the introduc-
tion of public members, or non-lawyers, wis
also considered advisable to strengthen the
credibility of the lawyer regulatory system
and engender zreater confidence by the
public in the process,

In 1987, Louisiana’s lawyer regulatory
scheme underwent a review by the ABA al
the invitation of the Louisiana Supreme
Court, Recommendations which pointed
ot not only the positve areas of success

by Charles B. Plattsmier,
Chief Disciplinary Counsel

in Louisiana but also the potential for im-
provement were made. Then Chief Tus-
tice Dixon in conjunction with the Louisi-
ana Slale Bar determined that & move in
the direction of the ABA Model Rule for
disciplinary enforcement was in the best
interest of Louisiana,  With certain maodi-
ltcaticns, the ARBA Model Hule was
adapted in Louisiana and became effec-
tive April 1, 1990, The Supreme Court re-
pealed Article 15 of the Louoisiana State
Bar Association’s Articles of Incorpora-
tion which granted the Bar Association
authorily over lawver disciplinary matters,
In its place and stead. the Louisiana Su-
preme Court enacted Bule XX of the Loui-
siana Supreme Cowt Rules which gave
birth not only to the Louisiana Disciplin-
ary Board, but alse created the rales of
procedure by which lawyer disciplinary
aclions were to abide,

[ the new system, the prosecution and
the adjudicative aspects of lawyer regula
tiom were completely separated. A mini-

judiciary was created with Hearing Com-

mittees spread oul around the state act-
ing as trial judges. The Hearing Comimil-
tees were composed of Towyers and lay-
men, all volunieers whose commitment
wils b creale an unbiased, fair, and pro-
fessional approach to the regulation of the
practice of law in this state. The Disci-
plinary Board was also composed of both
lawyers and laymen and served as an ap-
pellate body in review of Hearing Com-
mittee findings of fact and recommenda-
tions of law., The position of Board ad-
ministrator, charged with the responsibil-
ity of not only administering this infant
agency bul also serving as clerk of court,
wis also created,
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The Most
Common
Complaints
Against
Attorneys
and
Practical
Ways to
Avoid
Them

by William King,
Deputy Disciplinary Counsel

I t can happen to you.

The Office of Disciplinary
Counsel screens and investigates
approximately 3,000 complaints a
year against attorneys licensed to
practice law in the State of Loui-
siana. That number keeps grow-
ing as the profession, some 18,000
lawyers now, gets larger. Chances
are most attorneys will have to deal
with at least a few complaints in
their carcer, no matter how care-
fully they conduct themselves.

Here is a sample of some of the most
conmon complaints:

1) Lack of Communication, Inad-
equate lawyer/client communication is the
most common cause of complaints received
by DHsciplinary Counsel. Under Rule of
Professional Conduct 1.4 lawyers must keep
their clients reasonabfy informed. Ethically,
that does not mean you have (o return ev-
ery phone call from the phone happy cli-
ent. However, lawyers should give periodic
status reports, communicate all settlement
offers, and discuss all rights and alterna-
tives under the law. Paper is your frienc,
so continually copy clients with the actions
taken on their behall.

2) Procrastination, Due I)ili-
gence, and Malpractice. Rule 1.3 im-

poses an alfirmative duty to act with rea-
sonable dilipence and prompiness in rep-
resenting a client. A typical complaing is;
The lawyer lost my case. Such complaints
are routinely dismissed, However, many
lawyers do engage in conduct that could
be considered professional malpractice.
M ost malpractice, although a failure o ose
due diligence, does not warrant fermal dis-
cipline and clients are referred to the civil
courts. However, patterns of negligence
are prosecuted, Unexplained delay is
widely resented by clients. Many malprac-
tice complaints are actually communication
complaints and easily avoidable by a phane
call.

1) Excessive fees. Under Rule 1.5,
[ees must be reasonable using a number of
factors such as time and labor mvolved,

the novelty of the guestion, the loss of

other employment, the customary fee in that
locality, the amount and result, the time limi-
tations, the relationship with client, and the
attorney’s experience and reputation. Come-
plaints about fees are usually made becanse
the amount of the fee or the manner of de-
termining the ee was not properly commus-
nicated to the client, To avoid complaints,
always have a written fee agreement and
provide an accounting to the client when
the case is over. Fee disputes are generally
not handled by the Office of Disciplinary
Counsel, However, clearly excessive fee and
unearned fee complaints are prosecuted.

4y Return of File, Rule 1.16(d) pro-
vides that upon termination of the repre-
sentation, the lawyer must surrender pa-
pers and property to which the client is
entitled. Disciplinary Counsel’s position
is that clients are duc thetr entire file in-
cluding work product upon request,  At-
torneys cannot hald files hostage lor fees
and costs, but attorneys can file an inter-
vention to protect their fees,

5)_Ineffective Assistance of
Counsel. Disciplinary Counsel receives
hundreds of complaints a year against in-
digent defenders and criminal defense at-
tornevs. Mostare unwarranted. The pris-
oner who complains against his indigent
defender atterney is aclually looking to
the Office ol Disciplinary Counsel as the
court of last resore. However, Disciplinary
Counsel canmot give these complainants
the freedom they seek. Disciplinary Coun-
sel will investigate complaints in such
cases where a Court has already found
ineffective assistance ol counsel, the at-
torney Failed 1o appear, committed a fraud
upon the court in Some manner, or [ailed
te return an unearned fee promptly to a
client.

If and when any kind of complaint is
received, make sure a response is prompily
sent 1o Disciplinary Counsel, Many atlor-
nevs believe that the aforementioned com-
plaints are frivolous and not werthy of a
response. However, all complaints require
a response [rom the attorney under Rule
XKIX., The best way 1o have a complaing
closed, 15 1o fully and promptly respond
in writing attaching all pertinent materi-
als. Failure 1o cooperale serves no pur-
pase but to delay investigations and make
the Disciplinary Counsel more suspicious,

These five kinds of complaing are, &y

Jar the mast comman received by the Of-

fice of Disciplinary Cownsel, The easiest

wery 0 qvedd any kind of complaint is fo
effectivelv communicate with the client
verfally and then follow it up in writing,
Almost every complaint has a failure to
commnhicate element fo i HBe pro-ac-
tive with clients, The best way to resolve
e complaing fs not to get one in the fivst

place.
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Managing Client
Telephone and Written
Communications to Avoid
Disciplinary and
Malpractice Complaints
While Simultaneously Enhancing

Your Practice
by Jay G. Foonberg

There is a very high correlation between failure to communicate and non-
meritorious malpractice claims and disciplinary complaints. It is tragic that most
of these claims and complaints were totally unnecessary and easily avoidable.

Managing written communications is relatively easy for the altorney to do as
most of the work is done by others on an automatic, systematic basis.

Good written communications is an extremely effective practice builder in
addition to being a problem avoider. Good written communications creates
happy clients who come back for more legal work and who refer you more
clients. Good written communications is good lawyering since it keeps the
client involved and informed in their legal matiers. Good written communica-
tions projects effort to the client, and while the clients may not be ecstatic
about paying for legal fees, they will pay their bills more readily and quickly
when they have been kept up to date on the progress of their legal matter.

For most law practices, good written communications simply involves a few
automatic procedures and a lot of form letters. Whether the form letters are
computer generated or photocopy generated or handwritten is much less im-
portant to the client than the fact that the client has received something in writ-
ing from the lawyer.

The legal profession generates enormous amounts of paperwork. The pa-
perwork is created because lawyers must create, communicate, and preserve
their legal product. Paperwork is so significant that many non-lawyers refer to
the “law industry producing product” rather than the legal profession produc-
ing legal services. Paperwork is the tangible representation and evidence of the
law firm’s intangible services.

While electronic mail (E-Mail) is beginning to be used for some forms of
lawyer-client communication, it is arelatively small percentage of total lawyer
commurnications. Since E-Mail is frequently turned into hard copy by the re-
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cipient it is included within the scope of client written communications.

This chapter will include principles, procedures and product. The product
section will contain a series of form letters which any firm can modify to be-
come part of their system of communication. The lawyer or firm s encouraged
to modify them and to add more form letters to fit their individual practices.
Some written communications forms have been added which are more related
to the firm’s overall program of good client relations than to the specific legal

services being rendered.

Principles

1} Bombard the client with paper:
There is no such thing as too much pa-
per going to a client,

23 The client gets a copy of every
picce of paper that goes into the file in-
cluding both incoming and outgoing let-
ters, pleadings, correspondence, memos
o the file, documents, etc,

33 The client antomatically gets a
copy of the paper in all cases unless the
lawver gives instructions NOT to send
the information.

4) The lawyer has the contral and
power to hold back copies from the ch-
ent, but unless the lawyer gives specific
instructions not 1o send information, the
information is to be sent automatically
without waiting for the lawyer to give in-
structions or approval,

5) Informational copies should be sent
to the client AFTER the attorney has
seen it and BEFORE the original [iled in
the file.

i) Memos and information which the
lawyer does not wanl sent to the client
should be coded in the word processing
system or printed out on specially col-
ored paper. A suppressible code can be

built into the word processing system cod-
ing those documents.

7y Itis the responsibility of the lawyer
to prevent information from going to the
client in those cases where sending the
information by mail or fax is deemed by
the lawyer not to be in the client’s hest
interests. (The lawyer may want to deliver
the information face 1o face.)

81 All information going Lo the client
must be checked by a responsible person
in the mail department to be sure that the
client’s name is spelled correctly and that
indicated enclosures either are enclosed
or the notation “without enclosures”™ ap-
prars.

0 Code vour word processing system
s that whenever the word “enclosed, en-
closures, attached or attachments™ appear
in the body of a letter, a flashing message
comes onto the screen after “Very truly
yours” is typed. The [lashing message
asks “Are all enclosures listed and
present?” The word processor must an-
SWwer yes or 1o to continue.

101 The attorney should not sign the
letter unless the attorney is satisfied that
are enclosures are in fact enclosed.

113 Get a supply of pressure sensitive
fax labels to enable sending fax copies of
information without delay.

About t

Jay G. Foonberg practices law in
Santa Monica, Calif. He alsois a li-
censed CPA in California. Mr.
Foonberg is the author of many ar-
contributed
to numerous publications on lawyer
marketing, client relations, law office
management and law office account-
ing. He has been honored with the

ticles and books and h:

e author

ALI-ABA Consortium’s Harrison
Tweed Award for lifetime achieve-
ments in teaching law office manage-
ment and for books, articles and pre-
sentations. He also is a recipient of
the Louis Goldberg Award as the
Most Outstanding Attorney-CPA in
the United States.
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Procedures

13 Adopt the mental attitude that “ce”
means “‘client copy” rather than “courlesy
copy.” The client is paying for the work
and the client is entitled to be kept informed
as Lo what they are paying for and what is
happening on the case.

21 If you insist on atiorneys person-
ally authorizing communications with ¢li-
ents on an ad hoc rather than on a system-
atic hasis, develop a sticker or code such
as “coy™ or Yeon” to mean client copy yes
or client copy no. Instruet personnel re-
sponsible for filing that nothing is to be
tiled into the client file until the document
is coded coy or cen, (Or whatever code or
sticker system you wish to use.)

3) Send clients copies of pleadings,
depositions, discovery, research, intra of-
fice memos and other items which you
think clients might not want or might not
understand, Leave it to the client to trash
unwanted items AFTER the client has seen
them rather than your deciding the client
should be denied access to the informa-
tion.

4) Every piece of paper you send to
the client will remind the client that neither
they nor their legal matter is being ne-

aglected.

3) Add clients’ names to the Spell
Check to try to catch obvious misspell-
ings.

&) Develop a form letter for the word
processor or a form cover sheet for mail
or fax transmission of information when
vou don't need or want a response.  1F
necessary, get a big red rubber stamp that
reads “For your information only. No
reply necessary.”

71 Review the communicalion status
of every file in the office at least every
sixty days. If the client has not been com-
municated with (preferably with a writ-
ten communication) during the previous
sixty days, send a form letter to the chient
indicating thiz lack of information 15 nor-
mal and their matter has nol been over-
looked or iznored.

) Develop acalendar system to pro-
gram future needs of the client that you
know of now, even though the service
won't be needed until some future time.
Prepare form letters for this purpose.

Oy If there is a secretarial or word pro-
cessing bottleneck or delay in your of-
fice, consider hand written faxes on pre-
printed message forms or pre-printed
pressure sensitive labels,

Product

The following represent sample form
letters for keeping clients informed:

|. Fee and engagement letrer, This is
treated in the marterials on fee disputes.

2. Expectations letter. This is treated
in the materials on unrealistic client ex-
pectalions.

3. For Your Information form word
processed feiter

4. For Youwr Information form cover
sheet.

5. Mo Acrivity letter

0. Recent legal development which
nuay apply io their lepal matter,

7. Sample Time Triggered Letters,

8. Mon-engagement letier. Bvery firm
should have a form “non-engagement™

letter which it can use for lwo purposes:

a. To make it clear that you have
not accepled the case nor any responsi-
bility for the case,

b. To invite the person to call
again at a later time when they have an
appropriate case or wish to refer an ap-
propriate case. Be carcful not to give
any legal advice or statute of limitations
advice in the letter declining the matter,
Giving the telephone ol the local Bar As-
sociation Lawyer Relerral Service may be
helpful to the person you are turning
down

0, Disengagement letter. The purpose
of the disengagement letter is to tell the
clienl the matter is over to start the stat-
ute of limitations on any malpractice claim
the client may wish to assert at a later
me.

The material in this section is re-
printed by permission of the author
and may not be reproduced without

his expressed written approval.

Copyright 1993, Jay G Foonberg
11620 Wilshire Bowlevard

Suite &0

Los Angeles, California 90025
All Rights reserved
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LETTER TURKING DOWN REPRESTNTATION

Mr. Telephone Caller
123 Mam Streel
Ammyptorm, USA 17343

Re: Your telephons call of Jun 2nd,
Digur Mr. Calles:

Thank you Far pour telzphone call of January 2nd. As Tindicared 1 you by telephone, we
umfornumsiely csmnol 835t vou with this meter a1 this trme.

1 have sugeested that yon call the Connty Bar Assaciation Lawyer Bafemmal Savics al
1234507 for a refarral.

[AN]. I hove recommendsd the fol lgwing three faw Tioms o yoa:

b Adtammey John Smith, Jones, Jones and Smid 234-5678

1, smomney Mery Peteraen, Morge, Svenska and Danck 325.678%

3. Addomey Arthur Bagle, Boeagle, Baple and Hugle 4557800

Eecl of thess throe lawwvers bas boen alerted by iy gecratary to expesl vour cull,

Allhoogh we are unzble 1o accept your case of 1o accepl Aoy prolessiomzl
responsibility for you at this tme, it 5 possihle thal we muy be gble to assist yen in the fonre.
We have erclosed some informetion about our firm and have added your nezme w0 our fifends
and assoclatcs muiling lisl, ¥ou will receive meore infonmalion azonl v in the future,

W wigh you Juck in finding the right tower for your ease,

Very Truly yours,

[Adr]

Drear M. Mudae:

Thiani yion for vour ielaphons call of Janvary 2od, Wo togret that we cannot be af
agsiatanse W vou 4l ihis ime,

W'e have not accepted sny professional responsibility nor vendered any advice to voe

Very fely vours,

LETTER FOR PROSPECTIVE CLIENTS

Ms. Telephons Caller
123 Main Strest
Anvtown, USA 12345

Re: Appomtment for insrvies:
Theur Wis. Caller:

Thank won for yeur call of Tan. Ind, soncemning vour case. T am looking foresard 1o meeting you
in person af our office meeting of Januany 1th, Blease bring with vou all documents voo might havs

coteerning the matter,

T am sure vou yndecstand that at this point we have not agreed 10 represent vou or o
undertake any professional respomsibility. We could ouiy agres to representing vou after we
have met and gotten all the facts, made foe arrangement, ete.  Additionally, we ethically could
not agree 10 represent you until we have checked owr system to. be aure there are no conflicts of
interest, We can only do this afler an interview te gt sll the fots,

I am ¢nclosing some information about the firm which yvou mav fing of interest.
Leoking farward to mesting vou en the 10h,

Very truly yours,

Example Letters
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TELEDHCKE CRLL: RECZRD

[use thi

Flleor Yatter

g Forn on colored paper)

TDakbe

Spake With

I Baid

They Satd

oSS T oM = e

w iy o M

Dete this memo prepared:
Incoxing vedlce mail:

TELEFHONE CRIY, RECCRD
[use thiz form 2 colored paper)

Outgeing voice mail:

Voice Mail Systen:
fpoke With:

Answering Machine:

Will this call Le Tollewed op Ly fax of BEher WELLing? (Bive resmon if

Appropriate}
Yeg

e

CUTGEOTHEG TELEPHCII'_I'.-." QR W2ICE MATIL

Fersaon or firem called 3

Humbeyr callad:

Time and date of call:

Returning call{e] of:

Resson for call

To inform of:

wther:

Flezse Return oall :

Meseage lefr:

Call not sucoessful hecause: o

Hessage Leflk:

Coments:

INCOMING TELEPHONE OR VOICE MAIL

Pareom oalled:

Return Humbey or address

Left:

Incoming time and date actording te callar: -

Incoming Time ard dabe according to machine:

Hassaga left: (Prepare more detriled memo repeibing or suomarizing nessage

if appropri Eta)

Parson preparing thic meme:

Fila this mewmp:

Route this pems to:

Copy of this memo tat

Client or case name:
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LSBA: IMPROVING
OUR PROFESSION

by Lila Tritico Hogan, Chair
Louisiana Attorney Disciplinary Board

As [ spoke o different groups this vear, often [ was asked, “We
know the Disciplinary Board is totally separate from the Bar As-
sociation, but does the Bar do anything in the area ol lawyer
discipline? The answer is a resounding, “YES!

The Louisiana State Bar Association has some tremendous pro-
arams for all of us, Some of the ones divectly interface with
lawyer discipline showing that the Disciplinary Board and the
Bar Association work as partners in improving our legal profis-
S101,

The recently created Practice Assistance and Improvement Com-
mittee has developed a diversionary program 1o assist lawyers
and clients in cases of minor misconduct referved from the Office
of Disciplinary Counsel. Maore information on this program will
he in the Febroary issue of your Lowisiana Bar Jowrnal. Also,
that committee and the LSBA swall atworney are developing an
Ethics School (o assist lawyers in practical skills training to avoid
future misconduct,

Want to know if something's unethical? Some quick, tharough
ethical advice comes from the hard-working volunteers on the
LSEA’s Ethics Advisory Service Committee.

The LSBA is assisting wronged clients and improving the image
of lawyers with its Client Protection Fund to compensate clients
who lose money due to g lawyer’s dishonest conduct.

The Committee on Alcohol and Dirug Abuse works with the Law-
vers Assistance Program, Ine. to counsel, conduct interventions
and locate treatment facilities for impairved lawyers and to moni-
tor recovering attorneys and those referred by the state Supreme
Court in disciplinary cases. (See related article, pg. 21)

When changes are needed to the lawyers' and judges’ substan-
tive rules of conduct, the L5BAs Committee on Codes of Lawyer
and Judicial Conduct studies and makes recommendations to the
LSBA House of Delegates andfor the Louisiana Supreme Court,

The Lawver Advertising Advisory Service Committee provides
advizory opinions on proposed adverlisements and makes rec-
omumendations for amendments o the Rules of Professional Con-
duct governing lawyer advertising and solicitation.

The LSBA also provides staff support for the Bar Admissions
Committee appointed by the state Supreme Court which cvalu-
ates candidates for admission o the bar,

LSBA involvement includes:

+ Creation of diversionary program

+ Ethics Advisory Service Committee

* Client Protection Fund

+ Committee on Alcohol and Drug
Abuse

+ Committee on Codes of Lawyer and
Judicial Conduct

* Lawyer Advertising Advisory Service
i Committee
'+ Supports Bar Admissions Committee
. Continuing Legal Education Program
Committee

. * February 1999 Bar Journal to be
| devoted to lawyer discipline issues

Also, the LSBA Continuing Legal Education Program Commitiee
develops and sponsors courses in ethics and professionalism.

In fuct, the Bar Association is working with the Disciplinary Board,
Louisiana law schools, and Louisiana Suprame Court on devel-
oping ways to prevent misconduct, rather than altacking it after
it happens.

Finally, the LSBA has decided to devole is entire February Ser
Journal 1o lawyer discipline.  Amaong the articles which are
planoed are ones on the perspective of the prosecutor and the
respondent going through a disciplinary case, how the disciplin-
ary svstem is using the increased assessments from the attor-
neys, the new diversionary program, and how the Lawyers As-
sistance Program, Inc. assists in certain disciplinary cases.

The Disciplinary Board salules the Bar Association’s efforts for
the lawyers in our state and looks forward to working together in
the future to improve the legal profession,

Il you want o gol invelved in the LSBA's efforts or need maore
iformation about their committees, services, or programs, please
call 1-800-421-5722. The LSBA is hard al work for Lovisiana
lawyers, bul can always use more volunteers,
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WHAT

THE

LAWYERS

ASSISTANCE PROGRAM
CAN DO FOR YOUR FIRM

Since law firms represent a large por-
tion of the legal community, law firms can
contribute significantly in an effort o reach
attorneys who need help. The Lawyers
Assistance Program (LAPY, therefore, is
offering law firm management the oppor-
tunity to become educated on the issue
of impairment and available assistance re-
sources. Historically, law firms have been
reluctant to acknowledse the issue of im-
pairment among legal professionals, Al-
lorneys, viewed by society as authorily
figures, often are expected Lo project an
image of perfection and invulnerability, In
spite of their abilities and training, attor-
neys share the same problems as people
within the genera] population. Attorneys
hesitate o admit to problems with chemi-
cal dependency. Nevertheless, these
problems exist and exert a profound nega-
tive impact on the legal profession, the
public and afflicted individuoals, The LAP
believes it is important to encourage mem-
bers of firm management throughout the
state Lo participate in the effort to identity
and assist attorneys whose performance
is impaired,

hembers of law firm management know
the productivity and work quality of at-
torneys within their firm. The lirm manag-
ers, therefore, may be able o detect at an
carly stage a colleague who may be grap:
pling with serious personal 1ssucs that
affect the perlormance of hisfher job re-
sponsibilities.

The implementation of the technigques
contained in this article may protect the
public, save an altorney’s job, and, in
sOTNe cases, save an attorney’s life, Re
sponsible firm leadership throughout the
State can now act o dramatically improve
the quality of legal services provided to
clients, lives of law firm personnel and the
professional image ol the Louisiana law-
yer. Our State Bar leaders have already

by Bill Leary, Director,

taken the first and most difficult step in ac-
knowledging that the problem exists. Asa
profession, we arg overcoming our own
denial by facing this issue with honesty,
sensitivity and strength, LA can assist
law firms in understanding the magnitude
of the prohlem and in setting up policies
on alechel and drog abuse, and other ad-
dictions, such as gambling,

Nature and Magnitude of the Problem
According to statistics from the Ma-

Lawyers Assistance Program

tional Institute on Drog Abuse, approxi-
mately 23 percent of all workers in the
United States abuse aleohol andfor drugs
on the joh. In addition, according to tes-
timony given before the House Labor
Subcommittee on Health and Safety, drog
and alcohol abuse in the workplace cost
businesses approximately 5370 million an-
nually.

Impairment Among Legal Professionals
Legal professionals are amaong those

Do You Have A Problem with Drugs and Alcohol?

If you or a lawyer vou care about has an alcohol or drug abuse problem, Lounisiana

Lawyers Assistance Program, Inc. can help.

ASK YOURSELE... HAVE YOU...

Failed to show up at the office or
to appear in court because you had a
hangover?

Ever awakened to discover that you
couldn’t remember what happened
the night before?

Frequently missed appointments
with clients?

Showed up drunk at court or for a
deposition?

Drunk alcohol in the office during
oftice hours?

Used. misused, co-mingled or bor-
rowed clients’ trust funds?

Had to have another lawyer make
your court appearances for you be-

cause you were hung over?

Regularly had more than one drink
at lunch?

Experienced deteriorating rela-
tionships with clients, staff and
friends?

Noticed that drinking is effecting
your reputation?

Missed deadlines, filed pleadings
late, allowed a statute of imitations
to run, failed to pay your bar dues?

Worried that these things are hap-
pening to you more and more fre-

quently?

I wo comffolentio! felp s just @ plone call
away. for disoreet, confidential assistanee, call
the Lovisiana Lawvers Assistance Program,
I, 1-800-354-9334,
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in the workplace whose performance 15 im-
paired by chemical dependency and drog
and/or alcohel abuse. Some studies indi-
cate that the rate of attorneys who are
stricken by serious problems which con-
tribute to impaired job performance ex-
ceeds the rate for the general population,
For example, a8 Washinglon State Bar As-
socialion study found that over 18 per-
cent of attorneys in Washington experi-
ence problems with alcohol. Impaired at-
torneys who conlinue to practice law ad-
versely atfect themselves, their clients,
their celleagues, their community, their
families and the legal profession. The
California State Bar believes that aver 50
percent of the attorney misconduct cases
which it investigates involve trouble with
chemical dependency. The American Bar
Association estimates that alcoholism and
chemical dependency are a factor in 4()
percent Lo 60 percent ol professional dis-
cipline cases nationwide. The actions of
an attorney whose performance is iImpaired
often result in harm to o client’s inlerests
lezally and economically, as well as injury
to the reputation of the tirm with which
the attorney is associated. Furthermore,
allorneys who perform at a substandard
level create non-catastrophic losses
which require attention. These losses arise
from excessive absenteeism, poor produc-
tivity and increased medical claims. Inad-
dition, attorneys with serious personal
problems who condoct themselves
unprofessionally affect emploves morale
and the firm's reputation and can impact
recruitment and training efforts, Law firms
must face the issue of attorney impairment
in the workplace. Polite avoidance of this
serious condition only serves to support,
delay resolution and magnify the impact
of problems which arise.

The following discussion sets forth the
steps management cun take o address
this subject in a constructive and posi-
tive manner, which both benefits and pro-
tects the firm and directs those who need
assistance lo providers of assistance.

Responsibility of Management

Firm management’s responsibilities

Firm managers (or supervising part-
ners) are likely to become aware of an at-
torney whose work performance 15 im-
paired because of problems related 1o
chemical dependency, either sooner,
through direct observation ol cerlain pat-

terns of conduct, or the reports from other
personnel or clients of these patterns; or
later, through evidence of significantly di-
minished performance, malpractice claims
or other instances of substantial harm,
Clearly, a firm has a vested interest in iden-
tifying impaired colleagues as s000 45 pos-
sible before substantial harm has occurred,

Firm managers may play a significant role
in identifying these attorneys before they
are able to cause substantial harm. Most
managers, however, are not qualified to di-
agnose the reasons why an individual is
no longer performing hisfher job at a mini-
mally acceptable level. MNevertheless, man-
agers may contribute significantly to the
eventual resolution ol an attorney’s prob-
lem by referring him or her to an assistance
program.

The following section sets Torth infor-
mation which may be useful toa firm man-
ager who faces the problem of an attorney
in the firm who is performing at 4 substan-
dard level.

Role of law firn management

1. Monitor job performance levels.

Members of law firm management are
usually aware of the job performance lev-
els of attorneys within the firm. Most [irms
have established as a matter of policy the
acceptable and unacceptable levels of pro-
ductivity for each attorney within the firm.
Firm managers are usually responsible for
noling whether or not an individual attor-
ney meets these standards. If an attorney
fails to do so, hefshe may be practicing law
in an impaired condition. Managers will
therefore be better able to detect this con-
dition if they are aware ol the most com-
maon signs of impairment.

2. Identify signs of impairment.

Statistics indicate that the underlying
cause for deterioration of an atlorney’s
ability to execute hisfher job responsibili-
ties in accordance with professional stan-
dards usually involves problems with
chemical dependency or emotional distress,
Most individuals who are suffering these
ar other problems which undermine their
performance will reveal their condition by
a pattern of conduct characterized by
changes in behavior, physical appearance
and/or job performance.

3. Changes in behavior and appearance,

Managers should pay particular atten-
tion to changes in an attorney s allendance
at work. The most common behavioral

change of a person in an impaired condi
ton involves increased absenlecism, in-
cluding complete absences from the of-
fice and on-the-job absences such as ex-
cessive tardiness or frequent Gme avwiay
from hisfher work area. Another common
behavioral change involves the attorney’s
relationship with hisfher co-workers. As
histher condition worsens, the atlorney
becomes increasingly unable to get along
with others, An attorney sulfering from a
serious problem may have mood swings
and be irritable, argumentative, angry, de-
pressed or unrealistically resenttul.  An-
other indication that an allorney may be
impaired is the deterioration of his/her per-
sonal appearance and attention o hy-
oiene,

4, Substandard job performance.

An attorney, whose waork is impaired
due to chemical dependency, will eventu-
ally exhibit deteriorating joh perlommance.
The early signs of impairment may include
uneven work habits and alternating peri-
ods of high and low performance, which
become worse over lime. As the attorney's
ability to maintain the workload dimin-
ishes, hefshe will begin to receive com-
plaints from clients and co-workers. In
addition, the attorney may miss deadlines,
lose files and other materials, have difli-
culty handling assignments or rectifying
mislakes. The attorney will make more and
mare excuses for substandard perfor-
mance or deny that there is anything
wrong wilth hisfher worls

Firm managers know the performance
level of each attorney within the firm. If
an attorney {ails to meet the firm’s stan-
dards of performance, the attorney may
be experiencing problems with chemical
dependency or emotional distress. Man-
agers are nol trained to diagnose these
conditions, but managers can develop an
understanding of the signs exhibited by
an attorney who may be suffering from
such problems. Based on their knowledge
of the tacts and understanding ol these
signs, managers can detect attorneys whao
may be practicing law in an impaired con-
dition before they cause substantial harm
torthe firm, its clients, or themselves, Fur-
thermore, frm manager’s may refer attor-
neys who need help to appropriate sources
for treatment,

Benefits of Law Firm Policies
A formal law firm policy on alechol and
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drug abuse in the workplace may serve as
an ofTicial firm statement on the conditions
that prevent personnel from performing
their johs effectively, the procedures for
dealing with impaired personnel, the con-
seguences of impaired work performance,
and what, if any, treatiment or assistance
programs are available. Simply by adopt-
ing a lormal firm policy on impairment is-
sues, firm managers increase the aware-
ness among all pecsonnel of impairment
problems in the workplace and provide
clear and uniform procedures that man-
agement can use (o handle persennel with
such problems. A law fivm with an official
policy on impairment issues fosters a more
open atmosphere for the discussion of
these sensitive matters. Furthermore, poli-
cies eslablish a mechanism for firm man-
agement to take corrective action and (o
provide help for colleagues who need help
at the carliest possible stage, rather thun
allowing troubled attorneys to conlinue
in a manner which causes harm to them-
selves, the firm and to the public. Early
detection of impaired attorneys reduces
the firm's overall risk of malpractice claims,

Statement of Position

Bost law firms value their reputations
for high quality work and responsible cli-
ent representation. At the same time, law
firm managers recognize that workers with
impairment problems can undermine the
reputations they have worked to uphold,
The adoption of a law firm palicy concern-
ing impairment issues restates a firm’s
commitment to the integrity of its work,
while al the same time recognizes that im-
pairment problems miy exist within the firm
and will be handled professionally, Inad-
dition, a firm may indicate its support for a
drug and aleohol free workplace for all
personnel by adopling a policy which re-
Mects this positon. The policy notifies all
personnel that the firm is committed 1o
maintaining the highest standards of work
performance and will take appropriate ac-
tipn when an individual’s conduct requires
it. Furthermore, all personnel are usually
required to read written palicy documents
upon hiring and are thus provided with
the detailed information on the firm's
suidelines and procedures concerning
this malter. In the event that an attormey s
condition interferes with his/her ahility o
waork, both the munager and the involved
person will have been informed regarding

how the situation will be handled,

Increased Awareness

A law lirm pelicy on impairment issues
increases awareness among firm members
of the presence of the problem. The firm
may use this increased awareness 1o en-
courage [urther education on the topic of
chemical dependency. When people un-
derstand the characteristics of these prob-
lems and the treatment options, they ure
much more likely to seek assistance [or
themselves or for their collcagues.

Reduced Liability

A Tirm benefits fromm a policy which en-
courages managers (0o delect any person-
nel wha are performing in an impaired man-
ner because the firm can avert malpractice
claims, Policies which increase
management’s awareness of these issues
and outline steps for handling these mal-
ters permit management Lo address the
source of the problem and the impaired
employee’s conduct hefore substantial
harm has cccurred to the firm’s ora client’s
interest,

Frovisions for Assistance

A lavwe firm that adopts a policy on alco-
hol and drug abuse benefits from evaluat-
ing whether or not its policy will encour-
age treatment for attorneys who need as-
sistance. A policy on this issue provides
the lirm with the opportunity to create for-
mal procedures for the referral ol its per-
sonnel to assistance.  In the past, many
law firms have hesitated to become in-
volved in referring an attorney to an assis-
tance program. Allorneys who suffer from
chemical dependency do not recover in
most cases unless they receive assistance
from someone trained in chemical depen-
dency who is not a member of the law firm,
I law firms do not encourage treatment for
these attorneys, and these attorneys are
unable to recover without treatment, the
only remaining alternative is termination.
The attorney, however, may continue (o
practice law at a substandard level and con-
tinue to harm the public. The particular
allorney’s clients may continue to sufter
and the image of the legal profession is
undermined. This evele of harm continues
unless the attorney receives assistance
from another source, the allorney becomes
involved in formal disciplinary proceedings
afler causing substantial harm or, in the

warsl case, the attorney causes signili-
cant harm o him or herself, which may
result in death. A law ficm that provides a
formal mechanizm through its firm policy
for assistance has done everything in its
power to stop this deadly cycle of harm,
Rententher: chemical dependency is a
progressive disease faf will worsen un-
less freaiment {5 souplhi,

The Treatable Illness
v Alcoholism/fdrug addiction
is not a moral issue, but rather itis
alreatable illness. The stigma is
not in having this illness: the stigma
is failing to seek treatment.

\ Medical authorities have
established that alcoholism/drug
addiction is a disease in which
there is a preoccupation with
alcohol/drogs coupled with a loss
of control over its consumption.

V Addiction may be ar-
rested (not cured) by treatment. It
15 perfectly acceptable social
behavior o seek treatment; itis
antisocial to continue the denial.

3 Some symptoms of
addiction are:
. The inability to guarantee

one’s actions after starting to drink
or use drugs.

. Deteriorating health
accompanying a pattern of heavy
drinking or drugging, impaired
ability to work and concentrate.

. Disrupted personal
relationships, denial that drinking
or drugs is a problem when it is
obvious to others.

. Defiance, impatience,
intolerance, impulsiveness.

. Addiction is a progressive
disease; it only getls worse, never
better.
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Policy lssues

Law firms who have decided to adopt u
policy on personoel impairment must
evaluate several points during the policy-
development process, These items in-
clude stating the firm’s philosophy toward
impairment issues, identilving the scope
of the problem within the firm, defining to
whom the policy will apply, delineating
uniform procedures for the disposition of
impaired personnel, describing the con-
sequences or disciplinary action that will
be taken to address such workplace con-
duet, discussing treatment and rehabilita-
Lion alternatives and addressing the ques-
tion of drug testing. Policy makers should
consider each of these points to ensure a
policy suitable 1o the firm’s specific needs.

Firm Philosophy

By adopling a policy on personnel im-
pairment, a law firm may state formally its
pasition on this topic and may reilerate
the firm’s philosophy concerning its in-
legrity and standards for quality work per-
formance. The policy may become part of
the firm’s personnel and procedures
manual or rules. When defining its policy,
firm members should consider the firm’s
attitude toward impairment 1$sucs on
chemical dependency and how the firm
intends to address the use and abuse of
alcohol and drugs, both in the workplace
and off duty.

Scope of Problem

To define an effective firm palicy, (irm
members should consider to what extent,
il any, personnel impairment impacts on
the firm’s productivity and morale. If firm
members lack knowledge regarding
whether or not impairment is a problem
among its personnel, some invesligation
should be conducled while the policy is

heing developed.

Procedures for Management

In addition to the policy and the scope
ofits application, a law firm should set forth
procedures to be implemented by manage-
ment when taced with a worker whose per-
formance is impaired. These procedures
can include referral to LAP or to some other
designated third party for evaluation and
recommendation as to treatment proce-
dures. Policies can set forth various alter-
natives that management can present to an
impaired individoal, including rehabilitation
programs, leaves ol absence and adjusted
work schedules.

Corrective Action

A firm policy should clearly state any
corrective or disciplinary action that the firm
intends to take when an individual contin-
ues ko perform at a substandard level as a
resull of aleohol or drog dependency. Cor-
rective action may require that an individual
participate in g trealment progrim as a con-
dition of continued employment or consid-
eration for rehire. A firm policy may pro-
vide that participation in a treatment pro-
gram will not protect a person {rom termi-
nation for unsatisfactory work performance,

Treatment Alternatives

In most cases, a policy on personnel
impairment recognizes that unsatisfactory
work performance due o chemical depen-
dency is treatable. Policies may set forth
treatment and rehabilitation services that
are supported by the firm, If the firm has
established a relationship with an employes
assistance program provider, the policy may
indicate under what circumstances relerral
to the LAP would be recommended. In ad-
dition, the firm should determine whether
or not the cost of treatment would be cov-

ered by the firm, since the abjective of
treatment is to return the individual to full
time working capacity. Of course, many
treatment options may be covered by the
firm’s health insurance provider.

Lawyers Assistance Program

The Louisiana State Bar Association
Committes on Alcohol and Drog Abuse
was first established in 1985 to provide
confidential assistance to members of the
Bar and their families who are expericne-
ing problems with alcohol or drug abuse,
The Committee is compoesed of volun-
teers, both men and women, some in re-
covery from aleohol and drug abuse, some
family members in recovery, and some
people just interested in helping with this
mounting problem which permeates our
profession and our sociely.

Due in large measure to the commit-
ment, support, and encouragement of the
Louisiana Bar Foundation (IOLTA), the
Louisiana Supreme Court and the Louisi-
ana State Bar Association, the Committee
formed LAP, an nonprofit corporation in
1991 and hired a director to coordinate and
carry out its goals,

The goal of the LAP is to serve the
puhblic, the Bar and the profession by as-
sisting, on a confidential basis, lawyers
and judges whose professional impair-
ment may stem from aleohol or drug abuose,
LAP is first and foremost an absolutely
confidential method of providing help to
an impaired lawyer or judge, By state stat-
ute and Supreme Courl rule, any informa-
tion received by the LAP Director ar com-
mittee members must remain completely
confidential. Any queslions concerning
LAP can be answerad by calling the pro-
gram director, Bill Leary, at the following
toll free telephone number, which is oper-
ated 24 hours a day: (B00)354-9334,

r—————————————_---m—-————————————-ﬂ---_q

I Have you ever wished that you could sit down and talk in complete confidence with someone about your law

| practice; someone whose drinking or drug problem may have been worse than yours; someone who can tell you |
| What drinking or the use of drugs did to his/her practice, family and health; or perhaps just someone to listen with |
I an understanding heart rather than with judgment and condemnation? [

|  Have youever thought what a relief it would be, without any cost whatsoever, to be able to talk frankly with |
Jjust such a person — a person who is solving problems just like yours and is living happily and usefully in so doing? |

Now you can by calling the

| Lawyers Assistance Program, Inc. Hot Line 1-800-354-9334 |

Telephone anytime in confidence.

L_—___-__—_—_—__—_—_—_-—_—_—--————————-1
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1998 Louisiana Supreme Court Cases
Involving Attorney Discipline Matters

NEGLECT OF

LEGAL MATTERS

In re: Phvllis Southall, 97-3221 (La. 5/
R08): T1080.2d 245

In re: Woody Marvin Dunn, 98-0535
(La. 6/3/98)

In re: Kevin Thompson, 98-0079 (La.
5/8/08); 712 S0.2d 72

Inre: Jeffrey LeBlanc, 98-0800(La. 5/
20/98)

Inre: Joe L, Simith, 98-0619 chw 9830620
{La. 3/8/98); 710 S0.2d 241

Inre: Anthony Hollis, 98-0444 (La. &6/
TR/O8)

In re: Adam Samuel Cohen, 98-2001
(La. 3/27/98). 708 So.2d 415

In re: Michael Jude Andrepont, 98-
0346 (La 3/13/98); 712 So.2d 862

In re: Walter V. Kendrick, 98-0623 (La,
43008 710 50.2d 236

Inre: Katherine Kennedy, 98-0801 (La.
22908

COMMINGLING AND
CONVERSION OF

CLIENT FUNDS

In re: Charles H, White, 97-2731 (La.
2O0098Y; 706 S0.2d 964 -

Inre: Glenn Constantine, 98-0817 (La.
6/ 1/98)

Inre: Carl V. Williams, 98-0773 (La. 4/
24098); T8 S50.2d 211

Inre: William Yaeno Jr., 98-0442 (La. 5/
2008

In re: David Hilburn, 98-0288 (La. 5/
ZO0EY}

In re: Wade Kelly, 98-0368 (La. 6/5/98)

In re: William Kyle Phipps, 98-0762
(La G/ 18/98)

I re: Blake Williams, 98-1119 (La, 772/
98)

Inre: Jed Gremillion, 98-0818 (La. 7/8/
H8}

Inre: Timothy L. McCune, 98-0801 (La,
SL9E): T10 50.2d 706

Inre: George A. Guidry, 97-3219 (La. 2/
20495); TG 50.2d Y66

CONDUCT INVOLVING
DECEIT,
MISREPRESENTATION,
CONFLICT OF
INTEREST OR

DISHONESTY
Inre: Leonard O, Parker Ir., 97-2351 (La.
1/ANORY; 705 S0.2d 736
Inre: Douglas C. Ellis, 98-0078 (La. 5/
10/98%; 7101 S0.2d 794

In re: Mitehell Herrog, 98-0761 (La. 571/
O8); 703 S50.2d 392

UNAUTHORIZED

PRACTICE OF LAW

In re: Adair Jones, 98-0207 (La. 3/27/
98); TOR So.2d 413

ASSERTING
MERITLESS CLAIMS

Inre: William B, Brough, 98-0366 (La, 4/
MR, TO9 850.2d 210

CRIMINAL CONDUCT

Inre: Andree G. Basile, 98-0900 (La. 5/
20/08)

Inre: Patrick H, Harrington, 98-0344 (La,
SAEM9E); T10 50.2d 243

In re: Anne “Sherry” Schneider, 97-2457
(La 1/30498); TOT S0.2d 38

Inre: Gavin J. Plaisance, 98-0345 (La. 3/
13/98); 706 S0.2d 969

In re: William Taylor, 97-3220(La. 424/
08 710 50,24 238

Information compiled by
Emily Morrison

In re: Woody Marvin Dunn, 98-0535 La.
6398 ) [DOSWL289773 (La, )
Sanction: Six-month suspension, de-
ferred, with one-year probation

Formal charges alleged that Dunn al-
lowsed a client's personal injury suil to be
dismissed on grounds of abandonment
and that Dunn engaged in a conflict of
interest by attempting 1o seltle his liabil-
ity with the client without advising him to
seek review of the offer by independent
counsel.

Dunn acknowledged his error aller the
client notified him of the dismissal of the
lawsuit. Although Dunn offered 1o setile
with the client for the amount of $4,500,
he did not advise the client 10 seek ad-
vice from an independent counsel.

The Hearing Committee found thal
Dunn demaonstrated a lack of dilizence, but
determined there was no evidence that
Dunn took advantage of the client n the
settlement offer. The Committee consid-
ered several aggravating and mitigating
factors (including Dunn’s acknowledg-
ment of his error, his candor with his cli-
ent and his attempt to settle) before de-
ciding to dismiss the charges,

The Disciplinary Board concluded that
the Committes had erred in finding that
Dunn’s conduct was not a violation ol the
Rules of Professional Conduct, The Board
recommended a six-month suspension,
delerred, with probation,

The Louisiana Supreme Court accepted
the Board's recommendation. [n its deci-
sion, the Court agreed with the
Commillee’s finding that Dunn was not
attempting to cheat the client in the settle-
ment offer, It concluded, however, that
Dunn’s failure to advise his client 1o seek
independent counsel was a clear violation
of the Rules of Professional Conduct,

I ore Jed G, Gremillion, 98-0818 (La. 7/
G981 Sedd
Sanction: 36-month suspension {to run
concurrently with 18-month suspension
previously imposed)
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Gremillion was charged with a variety
af violations in two sets of formal charges,

The first set involved Gremillion’s con-
duct after being retained in two separale
SUCCESSIoNn matters,

In the first case, Gremillion obtained
permission to sell immovahle property, but
failed to take any further action for about
18 months. Gremillion was also charged
with failing to provide an accounting to
the heirs and with disbursing property
without court approval,

In the second case, Gremillion received
funds from the testamentary executor and
placed those funds into a bank account
that was not properly labeled as a trust or
fiduciary account. Gremillion also dis-
bursed funds to the heirs without court
approval, Those checks were subse-
quently returned for insulTicient [unds.

Additionally, the Office of Disciplinary
Counsel charged that Gremillion failed 1o
appear in response to a subpoena issued
in connection with their investigation.

The second set of formal charges in-
volved two complaints filed against
Gremillion.

In the first complaint, Gremillion was
retained to represent the complainants in
connection with a boating accident.
Gremillion failed to communicate with the
clients and refused to relinguish the case
lile o the new atlorney hired by the com-
plainants.

In the second complaint, Gremillion wis
retained o nitate and complele a suc-
cession. Gremillion failed to prepare an Af-
fidavit of Death and Heirship until tao
years Luter, causing the clienl to miss two
sales of a howse that was part of the suc-
Cession property,

In hoth cases, Gremillion was also
charged with failure to respond to sub-
poenas in comnection with the ODC's in-
vestization.

In response 1o the first set of formal
charges, Gremillion denied the allegations
in the first complaint, but admitted 1o mis-
conduct in the other two complaints. Sub-
sequently, Gremillion submitted a motion
for consent discipline suggesting an 18-
maonth Suspension as an appropriate sanc-
tion.

The hearing committes proposed ac-
cepling the consent discipline. The Disci-
plinary Board determined that a three-year
suspension was the haseline sanction for
this type of misconduct, bul noted Fac-
tors 10 mitization and recommended ac-

ceplance.

Gremillion failed to respond to the sec-
ond set of formal charges, prompting the
ODC o file a brief seeking disbarment. Con-
sidering the 18-month suspension as prior
discipline and Gremillion’s substantial ex-
perience as [actors in aggravation, the hear-
ing committee recommendad disbarment,
The board, relying on the aseravating cir-
cumstances cited by the commitlee, con-
curred with the committee's decision.

The Supreme Court concluded that the
committes and the board erred in consider-
ing the prior discipline as aggravating cir-
cumatances, “Since the misconduct in each
case occurred within the same time frame,”
the apinion read, “This is not a case in
which a lawwer is disciplined and then pro-
ceeds to commit similar misconduct, despite
the warning to watch his step resuliing from
the initial discipline.”

Setting aside the prior discipline as an
agrravaling factor, the Courl ordered a 36-
maonth suspension to run concurrently
with the |8-month suspension previously
imposed.

In re: Anthony Hollis, 98-0444 {La. 65187
08): {998WELIZ7847 (La.)

Sanction: One-vear suspension followed
by one-year probation

Hollis was retained 1o represent two eli-
ents in an emplovment discrimination suit
and received 3250 from each client as a
“non-refundahle™ retainer. The clients al-
leged Hollis failed to pursue the case or to
maintain communication with them.

When Hollis failed to respond 1o the
charges, they were deemed admitted. The
Hearing Committee found no mitigating fac-
tors, but several aggravating factors, in-
cluding prior discipline (Hollis had been
admonished previously), The Commirtiee
recommended Hollis receive a one-year
suspension, followed by a one-vear proba-
tion pericd.

Hollis appeared for the hearing before
the panel of the Disciplinary Board. [n light
of that argument, the Board considered
several factors in mitigation in addition to
most of the aggravating factors considered
by the committee. The Board, however,
determined that, because the record con-
tained no information as to the nalure of
the charge in the previous admoenishment,
the former discipline could not be consid-
ered as an aggravating  factor. Also, the
Board concluded that indifference to mak-
ing restitution could not be considered an

aggravating factor based on respondent's
testimony before the Board. The Board
also noted the presence of mitigating fac-
tors, including absence of dishonesty or
selfish motive, remorse, and personaliemao-
tional problems. Based on its findings, the
Board recommended Hollis be suspended
tor a period of one vear and three months,
with all but three months being deferred,
followed by a one-vear period of unsu-
pervised probation,

The Court concluded that “the disci-
pline recommended by the disciplinary
board is inappropriate under the facts of
this case. In reaching this conclusion, we
nole the disciplinary board clearly erred
in failing to consider respondent’s prior
admonition as an aggravating factor” The
Court explained that although the Board
felt it could not consider the prior disci-
pline because it was not introduced into
the record, nothing in the rule requires the
admonition to be formally introduced. The
Court then adopted the Hearing
Committee's recommended sanction of a
one-vear suspension, followed by a one-
vear period of supervised probation with
conditions.

fn re William Kyle Phipps, 98-0762 {La.
A/ 908); TOORWELI2TES0 (La.)
Sanction: Disbarment

Three sets of formal charges (cases
consolidated) were filed against Phipps in-
cluding converting clients’ funds to his
own use, conviction of a criminal offense,
neglect of cases, failure o communicate
with clients, giving false information to
clients, issuing worthless checks to cli-
ents and failure to cooperate in the Office
of Disciplinary Counsel’s investigation.

In the first set of formal charges, which
were deemed admitred after Phipps Failed
to respond, the hearing committee recom-
mended a sanction of one-vear suspen-
sion, with return to practice suhject to cer-
tain conditions.

The Board agreed with the hearing
committee’s finding that Phipps™ actions
were knowing and intentional; and, afler
considering several aggravating and miti-
zating circumstances, recommended that
FPhipps be suspended for one year and
one day, subject to several conditions far
reinstatement,

In the subsequent two sets of formal
charges, which were consolidated inde-
pendently of the first set, Fhipps and the
QD filed for Consent Discipline.
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LILA TRITICO HOGAN,
Board Chair: Having been ap-
pointed to the Disciplinary Board
in January of 1993, Lila has served
as Board Secretary, Vice-Chairman
and is the 1998 Chair of the Loui-
siana Attorney Disciplinary
Board.

DONALD R. BROWN, Panel
A A native of Monroe, Don be-
gan serving as a member of the
Dasciplinary Board in January. He
received his undergraduate and
law degrees from LSU and has
been a member and partner of his
present law firm since 1974,

Infarmation compiled by
Emily Morrison

The Louisiana Disciplinary Review

ROBERT A. KUTCHER, Vice-
chair: A native of New York, Bob has
been a member of the Disciplinary
Board since 1993, He earned his law
degree from Loyola University in
Mew Orleans.

SIBALSUAREZ HOLT, Panel
A: A New Orleans native who has
resided in Baton Rouge for the past
25 years, Sibal serves as the Sec-
retary- Treasurer of the Louisiana
AFL-CIO and is a registered labor
lobbyist representing the Lowisi-
ana AFL-CIO, Sibal’s community
service achievements are numer-
ous.

HOMER ED BAROUSSE JR.,
Immediate Past President: A
founding partner of the Crowley
law firm of Barousse and Craton,
Homer Bd served as chairman of a
Hearing Cormmittee from 1990-92
belore his appointment wo the Dis-
ciplinary Board in 1993,

DAVID R. FROHN, Panel B: A
Georgia Tech Aerospace Engineer
whao worked as a quality control en-
gineer for Boeing on the 5-1C Saturn
Launch Vehicle, David earned his law
degree at Loyola University in New
Orleans. David previously served as
a hearing commirtes chair for the Lake
Charles areq from 1992-97 before be-
ing appointed o the DHsciplinary
Board in 1998,
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JOHN G. BECKWITH SR.,
Panel B: One of the first nonlaw-
ver members to volunteer to serve
in the attorney disciplinary sys-
tem, John was an aclive public
member of Monroe area hearing
committess until his appointment
to the Board in 1996,

ROBERT E. LFAKE JR., Panel
C: This vear marks Bob's first year
as a member al the Disciplinary
Board. He was recently honored
by the Lounisiana State Bar Asso-
clation as one ol several members
celebrating 50 years of practicing
Lo in Louisiana,

JOSEPH LAWRENCE SHEA
JR., Panel C: Larry began his ser-
vice with the disciplinary system in
1996 as a chair of a Shreveport area
hearing commitiee. He was ap-
pointed to the Disciplinary Board in
1997, Larry earned his undergradu-
ate degree from Tulane and his law
degree from LSU, where he placed
firstin the 1978 Robert L., Tullis Moot
Court Competition.

E.J. CHAMPAGNE, Panel C: A
native of St Mary Parish, Jay 15 a
recent addition to the Disciplinary
Board. He is a graduate of USL and
served in the South Pacific during
World War IL Jay served as city
clerk for the City of Franklin for 17
years, was the treasurer of the St
hdary Police Jury from 1966-70 and
served as Franklin's mayor from
197074,

The disciplinary
board is composed of
14 members who are
appointed by the Su-
preme Court. One
member is nominated
by the Louisiana State
Bar Association each
yvear and must have
prior lawyer disci-
pline experience. Of
the 14 members, four
are members of the
general public with
diverse backgrounds:
lobbyist, former
mayor, educator and
businessman. Women
comprise 25 percent

of the Board and one-

third are minorities.
The terms of office for
all board members is
three years and no
board member may
serve more than two
consecutive terms.
None of the members
of the Board receive
any compensation for
their services.
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JOHN J. UHL, Executive (M-
licer: This vear marks John's last
year of service as a public mem-
ber of the Disciplinary Board. He
has been a member ol the Board
since 1993, He is a vice president
of Carlo Ditta Inc., and has
wiorked for the company [or more
than 38 vears.

BURTON E. CESTIA JR.,
Administrative Committee:
Burt is a former lvwyer member
and chair of a Third Circuit
Hearing Committee who was ap-
pointed to the Board in 1996, A
lifelong native ol beria Parish,
Burt earned a degree in busi-
ness from USL and he received
his law degree from LSLUL

CLAREFE. JUPITER, Adminis-
trative Committee: A member of
the Board since September 1996,
Clare is one of the senior partners
of Bryan & Jupiter. Clare is gradu-
ate of Yale Universily who carned
her law degree at Duke University.

Hearing Commitice # 21

L3

| Hearing Commitiee # 22

ADDITIONAL MEMBER FOR
THE THIRDCIRCUIT

FOURTH AND FIFTH CIRCUI
TIERI

Laura E, Fahy, Chair
Robert 1. Guasco, Public Member
Thomas K. Potter, Lawyer Member

John I, Fitzmorris Ir., Chair
Rosalyn Weinstein, Public Member
Timothy Mathison, Lawyer Member

Martin Stern, Chair
Sedrick T. Thomas, Public Member
Thomas J. Grace, Lawyer Member

IKE SPEARS, LSBA Member:
Ike is a magna cum laude and Phi
Beta  Kappa graduate  af
Morchouse College in Atlanta. He
earned his law degree at Tulane
University.

Jack A. Grant, Chair

Dr. Constance C. Dolese, Public Mem-
ber

Wanda Anderson Davis, Lawyer Mem-
ber

Stephen H. Kupperman, Chair
Barbara G. Bush, Public Member
Lesliec Gerome Smith, Lawyer Member
Arthur G. Kingsmill, Chair

Rosalyn 1. Smith
Sally A. Shushan, Lawyer Member

Hearing Commitiee

Hearing Committee # 24

ADDITIONAL MEMBE
HCIRCUITS
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LADB

goes
public

The Public Outreach Program of the
Lowisiana Attorney Disciplinary Board is
continuing o spread ils message across
the breadth of our state,

The cities and towns visited so far by
the program’s speakers this summer have
included tiny Livonia, Gov, Mike Foster’s
hometown of Franklin, New Orleans and
its environs, as well as the far-north coun-
try of Monroe-Shreveport and the west-
ern frontier of Lake Providence,

Regardless of the location, the message
has remained the same: the disciplinary
system is intended for the benefit of the
public as well as the legal profession.

Al a recent Rotary Club meeting in
Metairie, LADB Chair Lila Tritico Hogan,
Executive Officer John Uhl and Adminis-
trator Donna L. Boberts presented those
in attendance with an overview of what
the board’s role in the attorney disciplin-
ary SYSICm Cneompsses,

According to the speakers, among
other things, the board is responsible Tor
answering queries received from the pub-
lic, providing the public with information
on the complaint process and, also, pro-
viding citizens with information on the dis-
ciplinary record, il any, of attorneys li-
censed o practice in Louisiana.

Before closing out with a question-and-
answer period, the speakers went on o
sketch out the route that a complaint takes
from its receipt, through the investigaton
stage, upward to the hearing committes
and hoard levels, culminating with the fi-
nal decision of the Louisiana Supreme
Conrt,

LADB speakers are presenting the
same set of facts across the state. The
styles may be varied but the effect remains
the same: increased public awareness,

The Louisiana Disciplinary Review

On the Road with
Public Outreach
_ .::._ m . | : —_w D S Sk Grant,

Hearing
Conitnitiee
11 chair,
A cdefresses
members of
the West

fHank
Rotary Club
July 21 at
i Crretne
W Lnited
i Y Methodist
Jl Church,

Jakn Uhl, LADE executive afficer,
autlines recent changes within
the disciplinary system at o
sathering of the Metairie Rotary
Clul held Ang, 6 ai the Quality
Inn in Metairie.

{ From left) Nick Hamilion, Jim Crigler, Sherman Bougliton, president of the
Lake Providence Rotary Club, and Clay Hamilton pause for a moment after
the Hamilrons and Crigler spoke to the growp about the makeup and
SJunction of the Lowisianra Attorney Disciplingry Board at the Lake
Providence Country Club July 13

To schedule a speaker call Jennifer Stewart
ar (504) 834-1488 or 1-800-489-8411
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“Louisiana Decisions & Rules”
is a must for any law library.
Whether your practice includes
disciplinary matters or you use it for
in-house training purposes,

“Louisiana Decisions & Rules” will
(daabase  fgeilitate your research into the Rules
andmitouite of Professional Conduct,
j : their interpretation and sanctions
being imposed for their violation.

with just one click of the

Call (504) 834-1488 or
(800) 489-8411
to place your order today
or use the attached order form.

" To order a copy of the Louisiana Attorney 1

Decision & Ruley CD-ROM please till out this
form and mail along with your payment of $99

Name:

to: Address:
Louisiana Atlorney Disciplinary Board

Suite 3110

|
|
|
|
CD-ROM Dept. ]l
]
Metairie, Louisiana 70002 Phone: I

|
|
|
I 2800 Veterans Memorial Boulevard City/State/Zip: =n
|
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