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Opening Statement

As | See It: The Chair’s perspectiv

by Burt Cestia, Esq., Louisiana Attorney Disciplinary Board Chair

Greetings fellow attorneys: investigators. The present caseload is 175-200 files per attor-
April 1, 2000 marks the 10th anniversary of the adoption ney. While the Office of Disciplinary Counsel is not expected to

of Rule XIX and the present Lawyer Disciplinary System by agd any new attorney ppsitions in the foreseeable future, the
the Supreme Court of Louisiana. | would hope that you all Disciplinary Board monitors the system closely to ensure|that

agree that the present system is far superior to the past syét- rearl]ches abpeal; ﬁf eff|C|ency. . has b ded
tem. Louisiana has taken the lead in the United States in The number of hearing committees has been expandedto 39

lawyer discipline by adopting the present Rule XIX from the and are located in accgrdance wit_h need. Staffing of these|com-
American Bar Association’s model rules with minor modifi- M{t€€s presently requires gpproxmately 117 volunteers a ross
cations. Twice the American Bar Association has studied thethe State. There are an additional 77 volunteer lawyers working

development and progress of Louisiana’s system. as probation monitors.

The average attorney often questions the costs and won- o )
ders about the results. | hope this overview helps you better Into the 21 Century with
understand the financial needs of the system and gives you system improvements

a better idea of the results being achieved. Reduced caseloads and a more professional investigative

. . ) effort permitted Louisiana’s lawyer discipline system to un-
Historical preview cover previously overlooked areas of misconduct, which re-
Until 1997, there was one office housing disciplinary coun- sulted in more vigorous prosecutions. In 1995, only 33 Formal
sel and the administrator in the bar association building inCharges were initiated representing 56 underlying complaints.
New Orleans. The administrator staff consisted of Donna L. By 1997, that number had increased to 86 formal prosecutions;
Roberts and five staff members. Disciplinary Counsel’s of- by 1998, 92 formal prosecutions representing nearly 238 under-
fice was staffed by four lawyers, a support system of onelying complaints; and at the close of 1999, the Office of Disci-
investigator and six clerical staff. The caseload was approxi-plinary Counsel had initiated 130 formal prosecutions against
mately 350-450 files per attorney. Funding was inadequate at
approximately $1 million, including a $350,000 contribution
from the Louisiana State Bar Association. There were 13 hear-
ing committees throughout the state and a number of alter-

Formal Prosecutions

nate members requiring approximately 55 volunteers. 1996 93
The Supreme Court of Louisiana assumed the role of pio-
neer by being one of the first to adopt the American Bar 1997 86

Association’s Model Rule for Lawyer Discipline, Rule XIX.

Under the watchful eye of the Court, the state’s attorney 8 1998 op
discipline system continues to be a “work in progress.” >

Over the years the caseload required expansion of the 1999 1130
system from both the administrative and prosecutorial pro-
spective. To meet these demands more funding was neces 2000 59
sary. (as of | ‘

Four years ago, or in 1996, the Louisiana Supreme Court May 1)

0 50 Number 100 150

increased the funding system paid for by the bar members.
Assessments increased from $45 per year to $125 in 1997-98;
$145 in 1998-99; and $165 since 1999. The assessment yieldsouisiana licensed attorneys representing nearly 350 underly-
approximately $2.6 million per year with no contribution from ing complaints. Comparing 1999 to the base year of 1995, the
the Louisiana State Bar Association. The administrator’s of- state’s disciplinary system had initiated nearly four times more
fice is presently housed in Metairie and Donna L. Roberts isdisciplinary prosecutions than the 1995 level.
still our administrator and has a support staff of 12, including  The state Supreme Court has also taken a more aggressive
two attorneys. The administrator’s office is equivalent to the position regarding attorney misconduct. Since 1975, the Court
clerk of court office and handles all scheduling and casehas issued 198 orders of disbarment. From 1997 through 1999,
records. Disciplinary Counsel maintains two offices, the prin- the Court issued 60 disbarment orders representing a 30 per-
cipal office in Baton Rouge and a second office in Metairie. cent increase of all disbarments issued by the Court over the
Chuck Plattsmier is Chief Disciplinary Counsel and has em- 25-year period.

ployed eight attorneys with a clerical staff of 14 and five Continued on page 1
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The rules they are a-changin’?

Ethics 2000 and the Model Rules of
Professional Conduct

compiled by Rodney B. Hastings, Editor

the process of revamping the American Bar Association’sthe House of Delegates in October. The earliest any vote k
stretch. The ABAs Commission on the Evaluation of the be the midyear meeting in February 2001.

draft rules in March 1999, followed by a second group of summaries have been included with relevant articles in

members will review comments on the latest draft rules dur- http://wwwabanet.ay/cprethics2k.html.

Includes an express prohibition against unreasonable fees; Clarification of several grounds for permissive withdraw
Makes written fee agreements, including the scope of the
representation and disbursements for which the client willbe  Rule 1.17: Sale of a Law Practice
responsible, mandatory. Requires the client’s written informed  Elimination of requirement that sale be to a single by

splitting. seller’s clients agree to pay an increased fee.
Rule 1.6: Confidentiality of Information Rule 1.18: Duties to a Prospective Client

a former client currently found in Rule 1.9(c)(2). Expands the duty of confidentiality owed to prospective client; and proh

permissive ability of an attorney to reveal client information tion on later representation adverse to interest of prospe
to prevent or rectify harm to others. client, unless informed written consent is obtained.
Rule 1.7: Concurrent Conflict of Interest: General Rules Rule 2.1: Advisor

Reorganizes the existing rule and clarifies what consti- No changes. Considered, but rejected, proposal reqy
tutes a conflict. Requires written informed consent of waiver. lawyer to inform the client of forms of dispute resolution
cases involving litigation.
Rule 1.9: Conflict of Interest: Former Client
No substantive change, but changes phrase “consent af- Rule 2.2: Intermediary

tion.” Deletes (c)(2) as described in Rule 1.6. toRule 1.7.
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With the circulation of a third set of draft rules in March, ing the first part of July, with a preliminary report circulated to

y the

Model Rules of Professional Conduct entered the homedelegates on the proposed rule changes could take place would

Rules of Profession Conduct released an initial set of several Below is a partial summary of the proposed changes. Other

this

proposed changes in November 1999. issue. Full text of the proposed rule changes and information
According to the Commission’s updated work plan, the on the Ethics 2000 Commission are available on the Internet at

Rule 1.1: Competence Rule 1.10: Imputed Disqualification: General Rule

No changes to the core requirement that a lawyer provide Substitution of a “reasonably should know” standard| for
competent representation to a client. “actual knowledge.” Elimination of imputation of “personal in-

terest” conflicts.

Rule 1.3: Diligence

No changes to the text of the rule. Change in language of Rule 1.13: Organization as Client
the comments to reflect the mandatory obligation to act with  Minor editorial changes.
reasonable diligence.

Rule 1.14: Clients with Diminished Capacity

Rule 1.4: Communication and Informed Consent Change of caption and terminology. Adds guidance about

A new paragraph defining “informed consent” has been protective measures that a lawyer may take for a client|with
added. diminished capacity.

Rule 1.5: Fees Rule 1.16: Declining or Brminating Representation

al.

yer.

consent to the participation of all lawyers involved in fee- Elimination of buyer’s right to refuse representation unless the

Adds a lawyer’s duty to not reveal information related to ~ Proposed new rule, with definition of prospective client;

ibi-
ctive

iring
in

ter consultation” to “gives informed consent to representa- Recommends deletion. Concepts dealt with in the comment



Ethics 2000

persons. Limits the prohibition to situations where unrepre-
sented person’s interested may be in conflict with the  Rule 7.4: Communications of Fields of Practice
attorney’s client. No changes.

Rule 4.4: Respect for Rights of Third Persons Rule 8.1: Bar Admission and Disciplinary Matters
Adds two new provisions. One requiring that a lawyer  Two changes to comments: a duty to supplement an ar
communicating with third persons “not seek to obtain infor- later found to be wrong exists and bar admission and pr
mation that the lawyer knows or reasonably should know is sional discipline are judicial proceedings subject to the req
subject to an evidentiary or other privilege of another.” A ments of Rules 1.6 and 3.3.
second requiring “a lawyer who receives a document and
has reason to believe that the document was inadvertently Rule 8.2: Judicial and Legal Officials
sent” to promptly notify the sender. Limits prohibition against false or reckless criticism of jud

Rule 5.1: Responsibilities of a Partner or Supervisory  ably expected to be disseminated by means of public comn
Lawyer cation.

Changes to comments, including the addition of a para-
graph specifying some minimum systems necessary to con- Rule 8.3: Reporting Professional Misconduct

form to the Rule. Amends language to use Rule 1.6, rather than the atto
client privilege, as the operative standard for confidentiality
Rule 5.2: Responsibilities of a Subordinate Lawyer lawyers participating in lawyer assistance programs.

No changes to text.
Rule 8.4: Misconduct
Rule 5.3: Responsibilities Regarding Nonlawyer Assis- Makes it professional misconduct for a lawyer to stat
tants imply an ability to achieve results by means that violate et
No changes to text. Change in comment to impose a man+ules or other laws.

HenryW.Hopkins La. Lic. #348-111497-LA
Director/Investigator

ASCENSION TITLE SERVICE, INC.

H & H Investigations, Inc. tephanie M. Meade

Insured
213 Colonial Club Dr.
Harahan, LA 70123
FaX: 504'738'7 I 96 Pral”evl”e, LA 70769 Fax 225'677'8475
.. . . P.O. Box 117 E-mail smeade2634@aol.com
Email:  hopsing@mciworld.com ) o i
Gonzales, LA 70707 Website www.ascensiontitleservices

Adds prohibition on giving legal advice to unrepresented communications about the lawyer or the lawyer’s services.

Rule 3.2: Expediting Litigation datory duty to give appropriate instruction and supervision
No changes. concerning the ethical aspects of a nonlawyer’s employment.
Rule 4.1: Truthfulness in Statements to Others Rule 5.6: Restrictions on Right to Practice
No changes to text. However, amended comments to pro- Substitute the term “lawyers” for the phrase “partners|and
vide additional guidance on what constitutes a false state-associates” in Comment 1.
ment and to clarify that estimates of price or value may con-
stitute a false statement of fact. Rule 6.2: Accepting Appointments
No changes.
Rule 4.2: Communication with Person Represented by
Counsel Rule 6.4: Law Reform Activities Affecting Client Interests
Allows a lawyer to communicate with a represented per- No changes.
son pursuant to a court order. Rule 7.1: Communications Concerning a Lawyer’s Sert+
vices
Rule 4.3: Dealing with Unrepresented Person Change to a simple prohibition against false or misleading

swer
ofes-
uire-

ges

and government legal officials to statements that are reason-

nuni-

rney-
for

e or
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Conflict of Interest

The Court Speaks Out:
Sex with clients —
= NOT IN LOUISIANAY!

by David R. Frohn, Esq., Board Member, Louisiana Attorney Disciplinary Board

Although, many would agree that a sexual relationship b@ening until it is too late to do anything about it. Thus, an
tween attorney and client is intuitively unethical and shoultdtorney is in a position to foster personal or third-party gain
be avoided, historically attorney-client sexual relationshipg the expense of the client’s interests.
have received little attention either from the media or from the The American Bar Association studied the general issuie of
courts. Recently, however, the issue has received much attsExual relationships between attorneys and clients and| con-
tion. cluded in Formal Ethics Opinion No. 92-364:

This issue has moved out of the bedroom and into the pur-‘A sexual relationship between lawyer and client may in-
view of disciplinary proceedings, even though there is no spelve unfair exploitation of the lawyer’s fiduciary position,
cific prohibition against it in the ABA Model Rules or theand/or significantly impair a lawyer’s ability to represent
Model Code. Rather, it is implicit in some of the rules, or, iscient competently, and therefore may violate both the Model
natural corollary to one or more of them. For example, the intRules of Professional Conduct and the Model Code of Profes-
ference of a “lawyer’s own interests,” as given in Rule 1.7(lsional Responsibility.”
has been suggested to be influence that may materially limit aWhile recognizing that the present rules did not spegcifi-
client’s representation. Rule 1.8(b) also contains language ety address the issue, the opinion found that the following
seemingly prohibits a lawyer’s sexual relations with a client @onsiderations were potentially implicated:
the basis that such a relationship usually eventually works toFirst, because of the dependence that so often character-
the disadvantage of the client. Rule 2.1 requires a lawyeiizes the attorney-client relationship, there is a significant pos-

exercise “independent professional judgment.” sibility that the sexual relationship will have resulted from|ex-
With respect to its application to a lawyer’s sexual relatiopsoitation of the lawyer’'s dominant position and influence and,
with a client, the ABA Commentaries state: thus breached the lawyer’s fiduciary obligations to the client.
Second, a sexual relationship with a client may affect the
“Many jurisdictions have recently amended independence of the lawyer’s judgment.

their ethics rules to prohibit sexual relation- Third, the lawyer’s engaging in a sexual relationship with a
ships between lawyers and client. Even absent client may create a prohibited conflict between the interests of
such a specific prohibition, however, a sexual the lawyer and those of the client. Fourth, a non-professjonal
relationship between a lawyer and a client yet emotionally charged relationship between attorney|and
implicates the ethics rules—most obviously, client may result in confidences being imparted in circum-
Rule 2.1's requirement of independent profes- stances where the attorney-client privilege is not available, yet

sional judgment.” would have been absent the personal relationship.
The drafters of the opinion also noted that the criminal
By far, the most attention paid by lawyer discipline to thesiefendant client may be particularly dependent on the lawyer.
relationships is in the area of misconduct, and, as such, Rdlat p.1001:124. See also Oklahoma Bar Association Opjnion
8.4 is oft-cited in support of an absolute prohibition or, atNo. 308 (12/9/94) (finding that “[a] lawyer may not engage in a
minimum, a precautionary advice. sexual relationship with a client, or a client’'s representative,
Once an attorney has become involved in a sexual relatidoring their lawyer-client relationship, except where the client
ship with the client, even a successful relationship, the repigthe lawyer’s spouse” and that “[c]lients involved in domes-
sentation will undoubtedly be affected. On the other handjii, child custody, criminal, and pro bono matters are parficu-
the relationship turns sour, the client will be afraid to confroferly vulnerable to abuse of such [confidential client] infor
the attorney because of the effect it might have on the repien.”).
sentation or the case. Actual harm or the potential for harm isThe Louisiana Supreme Court has never squarely addressed
always present with attorney-client sexual relationships. Biis situation. Until recently, the only opinions from the Caourt
cause an attorney occupies a special position in relation totthat involved sexual misconduct by an attorneyimre Redd
client, the attorney possesses the power to bind or injure 851472 (La. 9/15/95), 660 So. 2d 888e Plaisancg98-0345
client’s legal interests without the client knowing what is hagka. 3/13/98), 706 So. 2d 969, dnde Bonnig 97-2792 (La. 12
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Conflict of Interest

12/97), 704 So. 2d 1179. Redd the attorney was the legalclient began an extramarital affair. Later, he borrowed $40,000
advisor to a police department that had the duty to issue geam her and gave her a promissory note for $44,000. She sought
mits to exotic dancers. The attorney pled guilty to a chargerepayment in a year, but Shambach was unable to pay her back
simple battery when he photographed and touched the breasthat time. Two years later, the personal relationship| had
of an exotic dancer applicant. The Court noted that the offemisteriorated and she ultimately filed suit against Shambgch in
did not involve sexual misconduct with a client, but since panh attempt to recover on the note, and obtained a default{judg-
of Redd’s job was the licensing of exotic dancers, his sexmaént. Shambach and his wife filed for bankruptcy and listed
misconduct towards the applicant “revealed a serious flawtire judgment as a debt.
[his] fitness to practice law.” 660 So. 2d at 840. The Court The client filed her complaint against Shambach, and the
suspended Redd from the practice of law for one year and @féce of Disciplinary Counsel filed formal charges which|al-
day and ordered him to obtain one year of psychiatric trebtged that Shambach’s conduct amounted to a conflict ¢f in-
ment. terest and prohibited business transaction with a client.|Two
In Plaisance the Court accepted the consent discipline ofays before the committee hearing, Shambach reimbursed the
disbarment for an attorney who attempted to videotape femelient in the amount of $47,000, which represented the amount
employees in his law firm’s restroom without their knowledglée owed her plus interest. The client testified favorably to
706 So. 2d 969. IBonnie the Court denied a proposed conShambach at the hearing. According to her, she loaned him the
sent discipline of a public reprimand and twelve months prolmaeney based on their friendship and not because he was her
tion for an attorney who, during a nine month period of reprieawvyer. She stated that she did not think that he intended to
sentation, made improper sexual advances towards his cliestésal the money and intended to pay her back.
wife, and offered her sums of money in exchange for sexualThe hearing committee recommended an 18-month suspen-
favors. sion. The Board recommended that he be suspended for one
In two recent cases, the Louisiana Supreme Court fagasr.
squarely this issue and held that such a relationship does in-The Court noted that at the time of their recommendat|ons,
deed violate the Rules and, under each case’s circumstancesher the hearing committee nor the Board had the bengfit of
severe penalties were in order. its opinion in Ashy. Although Shambach involved a consgen-
InIn Re: D. Warren Ash¥8-0662 (La. 12/1/98); 721 So. 2dsual relationship, the Court found that Shambach had violated
859, attorney Ashy misled his client into believing she was ttiee Rules by allowing his personal relationship with his cljent
subject of a criminal investigation and attempted to haveainterfere with his professional responsibilities toward her.
sexual relationship with her in exchange for representing heflime Court also found that he borrowed substantial funds from
connection with the nonexistent criminal charges. The He&er when he knew that she was vulnerable, then discharged
ing Committee recommended that Ashy be publicly reptiis debt in bankruptcy, leaving her with virtually nothing. The
manded. The Board agreed. The Supreme Court saw it vaSiburt was not impressed with Shambach'’s restitution efforts
differently. on the eve of the hearing, which called into question the client’s
In a well-research and thorough opinion, the Court foumestimony on his behalf. The Court ordered a three-yearn sus-
that such conduct violated Rules 1.7 (conflict of interest), Zognsion.
(exercise professional independent judgment) and 8.4 (com- * ok ok
mitting a criminal act that reflects adversely on a lawyer’s hon- The Court has now established serious lawyer discipline in
estly, trustworthiness and fithess as a lawyer; conduct prejuese circumstances. It observed that a client should be confi-
dicial to the administration of justice; dishonest, fraud, decéient that the attorney will use independent legal judgment and
and misrepresentation). In doing so, the Court examined casaisforth the attorney’s best legal efforts in the course of the
from around the country which have examined this issue. Tiepresentation. However, any attorney who threatens to|limit
Court found that a suspension of two years was the approfhibse efforts on behalf of the client if the client fails to engage
ate sanction. in a sexual relationship, has “committed a very serious ethical
Shortly thereafter, the Court was faced with its second “seffense.”Ashy 721 So. 2d at 868. In summary, such circum-
with client” case. Inn Re: Robert Shambac®8-2432 (La. 1/ stance “undermines confidence in the legal system and is preju-
29/99); 726 So. 2d 892. The client retained Shambach to haulitéal to the administration of justiceAshy 721 So. 2d at 868.
litigation involving a trust. Over the next several years, th&avid R. Frohn, a Board Member since 1998, served as attorney-
became personal friends. He advised her in several other legetinber beginning in 1992, and, later, Chair of Hearing Commit-
matters. Five years into the representation, Shambach andad&lo. 5 (Lake Charles). His committee presided over Ashy.

Office Ink, LLC
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Conflict of Interest

PostAshy. Touchetand Gore

i inli i meetings, Touchet improperly solicited sexual favors from the
DISCIp“nary Proceedlngs client, made improper, sexually suggestive remarks to her, and

In re Francis A. Touche89-3125 (La. 2/4/00); ____ So. 2dyried to kiss her without her consent. At one meeting, Touchet
2000 WL 141200. touched the client without her consent. At one of his final

Six counts of formal charges were filed by the Office @fieetings with this client, Touchet exposed his genitals tg her.
Disciplinary Counsel against Francis A. Touchet of Livingston, Touchet initially denied the factual allegations of the formal
Louisiana. The charges alleged that Touchet engaged in #Rarges. He later withdrew his general denial and admitted to
proper conduct toward female clients in violation of Rules gfe charged misconduct.

Professional Conduct 1.3 (failure to act with diligence and The hearing committee, relying on the casds oé Ashy
promptness in representing a client), 1.4 (failure to communp so. 2d 859 (La. 1998) ahrtre Redd660 So.2d 839 (1995)
cate with a client), 1.5 (fee arrangements), 1.7 (conflict of int¢sr guidance, found that the baseline sanction for Touchet’s
est), 1.8 (prohibited transactions between a lawyer and a glisconduct was disbarmenThe committee noted four ag-
ent), 8.4(a) (violation of the Rules of Professional Conducgkavating factors, including dishonest and selfish motive, |pat-
8.4(b) (commission of a criminal act reflecting adversely on th&n of misconduct with multiple offenses, vulnerability of the
lawyer’s honesty, trustworthiness, or fitness as a lawyer), 8.4fptims, and substantial experience in the practice of law|(ad-
(engaging in conduct involving dishonesty, fraud, deceit, giitted in 1987). The committee found no mitigating factors,
misrepresentation), and 8.4(d) (engaging in conduct prejughjecting those advanced by Touchet including no prior disci-
cial to the administration of jUStice). At the time the Charg%ﬁne, reputation inthe Community’ mentaj, emotional and per-
were filed, Touchet had been interimly suspended from t§gnal health problems, and remorse. Given the multiple counts
practice of law by the Louisiana Supreme Court. of misconduct and the “egregious facts of this matter,”| the

Count 1 of the formal charges alleged that in August 1996¢@mmittee recommended that Touchet be disbarred. Touchet
woman consulted Touchet concerning her divorce from gpjected to this sanction on the ground that disbarment was
abusive spouse. At the time of the initial consultation, he g&g harsh.
tempted to solicit sexual favors from the woman in lieu of legal The Disciplinary Board found that Touchet violated duties
fees and he made improper, sexually suggestive remarks tog\géd to his clients, the public, the legal system and the profes-

Count Il of the charges alleged that another woman cafjon. The Board also found that the respondent’s conduct was
sulted Touchet in January 1995 concerning two paternity Mglowing and intentional, and that the injury caused by his
ters. At the time of the initial Consultation, respondent impliqﬂisconduct was great_ The Board concurred with the a gra-
to the client that he would waive his Iegal fees in return foanng factors found by the Committee, but accepted as Imiti-
sexual favors. Sometime between February and April of 199@iing factors the absence of a prior disciplinary record and
Touchet called the client into his office after hours with a phoR¥morse. The Board, however, observed that the instan
emergency call. At that time, he pressured the client for pgyas “multiple times worse” thashyand also recommend
ment of his fees by refusing to move forward with her caseghat the respondent be disbarred from the practice of law.

Count Il of the charges alleged that another female cligfifer the respondent nor the Office of Disciplinary Cou
consulted Touchet concerning a divorce matter in Octobfifjected to the Board’s recommendation.

1996. Touchet implied to her that he would waive his legal feesThe Louisiana Supreme Court accepted the recomm
in return for sexual favors, and he made improper, sexualiyn of the Disciplinary Board, and ordered that the res
suggestive remarks to her. dent be disbarred from the practice of law, retroactive t
Count IV of the formal charges alleged that a woman coglate of his interim suspension. The Court also assess
sulted Touchet in September 1997 concerning her divorce @adts and expenses of the matter against the Respondent in
child custody matter. Touchet pressured her into entering iR{€-ordance with Supreme Court Rule XIX, Section 10.1.
an improper sexual relationship with him. He improperly solic- | reaching its decision, the Court discussed\$igycase,
ited sexual favors from this clientin lieu of legal fees. He maggting that in that case it addressed for the first time whether
improper, sexually suggestive remarks to her, made inapprogéxual advances by an attorney toward a client could consti-
ate gestures around her, and touched her without her consgfd. a violation of the Rules of Professional Conduct. Citing
Count V alleged that in October 1997, another female clieffherican Bar Association Formal Ethics Opinion No. 92-364,
contacted Touchet concerning her divorce, child custody, apd Court inAshy had recognized that such conduct could
child support matter. In a series of meetings, Touchet imprefgy|ate the professional rules, including Rule 1.7(b) (conflict of
erly solicited sexual favors from his client in lieu of legal feemterest) and 2.1 (duty to exercise independent judgment) of
and he made improper, sexually suggestive remarks to herthe Rules of Professional Conduct.
Count VI of the formal charges alleged similar misconduct. The Court further explained that by attempting to sexually

This count alleged that a woman consulted Touchet in t8gpoit his clients, Touchet had unquestionably violated his
summer of 1993 concerning a business matter. In a series of
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Conflict of Interest

professional duty to protect their interests. Touchet's conductln_Re: Brent Stafford Gore99-3213 (La. 1/28/00)
was made even more reprehensible by the fact that many of his So.2d__ , 2000 WL 101268.
clients consulted him in connection with emotionally-charged In the course of representation, Gore entered into a cor
domestic matters, and respondent attempted to use their gubl sexual relationship with a client. Subsequently, Gore fi
nerability to further his sexual interests. The Court pointgetition for divorce on behalf of the client and represented
out that inAshy,it imposed a two-year suspension on an attauntil a final judgment was rendered. The Office of Disciplin
ney for one count of sexual misconduct in connection withGounsel alleged that at no time during the representatio
single client. The case at issue involved six separate count&ofe inform the client that a potential conflict of interest
misconduct involving six different clients, justifying a harshédsted. The ODC further alleged that when Gore filed the Mo
sanction than imposed ishy In reaching its decision, thefor Judgment of Divorce on his client’s behalf, alleging that
Court also looked to cases from other states in which attolient and her husband had lived separate and apart for
neys had been disbarred for similar misconduct. than six months, he knew that the client and her husbang
lived together.
Following the institution of formal charges, Gore filed a p
End Notes tion for consent discipline in which he admitted that a cons
sual sexual relationship existed between him and the client.
1In Ashy the respondent attempted to have a sexual reddso admitted failing to inform the client that a potential conf
tionship with one of his clients in exchange for representindinterest therefore existed. Gore denied any knowledge @

found the actions of Ashy particularly egregious and in violthe time of the filing of the motion, but did acknowledge that

the Court ruled that the sanction was too lenient and so§Professional Conduct.

ordered to obtain one year of psychiatric treatment for sextfaless distinguishable froAshbyandSchambachas there is

ton Rouge Police Department whose duty was to issue pertiies Court held that, under the circumstances, the prop
to exotic dancers. The Court noted that the exotic dancer wassent discipline of a six-month suspension, followed by
not the respondent’s client; however, the respondent’s cgears of probation, was appropriate.

duct “revealed a serious flaw in respondent’s fitness to pracTouchetprepared by Elizabeth M. Truett, Esq., staff atto
tice law.”Redd 660 So.2d at 840-41. ney, Louisiana Attorney Disciplinary BoardGore prepared
by Rodney B. Hastings, Editor

=

total, rather than a partial ban on client-lawyer sexual relat

In “.ght. of recent' state supreme court dgmspns, Suqhs%sips, except for those pre-dating the formation of the clie
Ashy finding that client-lawyer sexual relationships are 'n]'%wyer relationship

plicitly prohibited by the Rules of Professional Conduct an The comments to the proposed rule state‘tisatues re-
the adoption of rules explicitly regulating client-lawyer sexu?At
conduct in a number of jurisdictions, the Ethics 2000 Comm|

= QO

sion has recommended that a rner serule prohibiting most
client-lawyer sexual relationships be added to the AB
Model Rules of Professional Conduct.

ship existed prior to the commencement of the client-lawy

sept the client will be materially limited by the relationship
AAd that it would be appropriate to use Rule 1.7 guideling
erﬂ&king that evaluation.

wn

relationship existed between them when the lawyer-cli
relationship commenced.”

-- Rodney B. Hastings, Editor
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. While recognizing that most egregious behavior of I
EtthS 2000 & Rule ] 8 yers in these types of situations can be addressed through

the existing rules, the Commission nonetheless supports a

ing to the exploitation of the fiduciary relationship and
Biient dependency are diminished when the sexual relation-

’AP%Iationship." In such instances, the comment suggests,|“the
lawyer should consider whether the lawyer’s ability to repre-
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her in connection with non-existent criminal charges. The Cotatt that the client and her husband were still living together at

his

tion of Rules of Professional Conduct 1.7, 2.1 and 8.4. Althoufgtilure to be more diligent in his investigation of the factual
the Disciplinary Board had recommended a public reprimanmdpresentations made by the client violated Rule 1.3 of the Rules

pended Ashy for two year8shy 721 So.2d at 868. Redd The Court noted that “although the instant case involves a
the respondent was suspended for one year and one daysamdal relationship between respondent and his client, it is none-

misconduct of touching and taking photographs of an exotio allegation that respondent attempted to use his position as
dancer’s breasts. Respondent was the legal advisor to thed@tsrney to coerce sex or money from [his client].” Therefore,

osed
two

=
1
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Third-party Medical Provider v. Attorney:
Rule 1.15 revisited

by Kathleen T. Verret, Esq., and Susan Tart, Esq.

The Disciplinary Board in recent months has reviewed sgweserved for a period dive yearsafter termination of th
eral cases involving attorneys charged with violating Rutepresentation.”(Emphasis added).
1.15(b) of the Rules of Professional Conduct, for their failure to Thus, the money of third parties, such as medical provid-
pay third-party medical providers. Many practitioners hawss, must be placed in the attorney’s client trust account and
complained that medical providers and other third party pmemainthere until it is disbursed accordingly, with all records
viders are utilizing the discipline system as a sort of collectiofisame maintained by the lawyer for five years.
agent. However, many of the cases seen are not disputes b&here have been instances when the funds in question have
tween the attorney and the medical provider. These are cdsssn removed from the trust account and placed in a private
where the attorney either negligently or intentionally failed ®afe or other unregulated depository. This is referred to as the
protect the interest of the third party. In spite of the increasibtack box defense, a term first coined by the Louisiana Su-
number of complaints being filed, violations of this rule angreme Court ih.ouisiana State Bar Association v. Whittington,
simple to avoid. The purpose of this article is to address th59 So.2d 520 (La. 1984), after Whittington placed funds be-
ever-increasing problem, and to discuss recent cases onlaéhging to his client in an envelope inside a black box which he
issue. first held in his office and later in his home. Whittington clai
Rule 1.15 (b) provides as follows: that he did not deposit the funds in his client trust accpunt
“Upon receiving funds or other property in which a clienbecause he feared the Internal Revenue Service would le
or third person has an interest, a lawyer shall promptly notifyank accounts for back taxes he allegedly oveeat 523. His
the client or third person. Except as stated in this rule alient was not informed of this practice and Whittington kept
otherwise permitted by law or by agreement with the clientpa documentation of the total amount of cash he held on the
lawyer shall promptly deliver to the client or third persomlient’s behalf. Each individual file contained notes reflecting
any funds or other property that the client or third person the total amount of cash held, as well as court costs and fees.
entitled to receive and, upon request by the client or thislhittington testified that he kept his own cash in the black
person, shall promptly render a full accounting regardingox in a separate envelope. Whittington offered no evidence
such property.” to substantiate that he continuously held the client’s funds in
The lawyer usually becomes aware of outstanding medicakh in a black box until he turned them over. Considering the
bills in two different ways. The lawyer has sent the client féacts of the case combined with the lack of documentation of
treatment and guaranteed to the doctor the payment oftld amount of cash held and Whittington’s admission that his
medical expenses out of any settlement or recovery obtaimeeh cash was kept in the black box, the Supreme Court found
in the case; or the lawyer has received from the doctor a notitaar and convincing proof that he had commingled his client’s
of medical provider lien/privilege. In either instance, the laviands and converted then to his own use in violation of DR 1-
yer has obtained knowledge that a third party has an interd32 and DR 9-102 (now Rules 8.4 and 1.kbxat 524
in the settlement funds the lawyer will later receive on behalf of There have been several other cases where the lawyer has
his client. Pursuant to Rule 1.15(b), once the lawyer obtaiisbursed the portion of the settlement proceeds belonging to
the funds, he has an ethical obligationptomptly pay any the medical provider directly to the client. Although there is no
third party that has an interest in those funds. Any failure ¢idence of conversion involved, and it may appear to be right
do so exposes the attorney to possible disciplinary sanctiasiace it is the debt of the client, this practice is a direct viola-
The next question is how should the attorney handle ttien of Rule 1.15(b). In the cateRe: Charles W. Dittmer J
funds once they are received? This is clearly addressed7d So.2d 195 (La. 1999ittmer settled his client’s personal
Rule 1.15(a): injury case for $68,000. The medical provider, Dr. Gottsegen,
“A lawyer shall hold property of clients or a third persormailed a notice of health care provider’s privilege to |the
that is in a lawyer’s possession in connection with a represpondent’s office. The medical bill for the client was $3,852,
sentatiorseparate from the lawyer’s own propefynds shall but the respondent was successful in getting the bill reduced
be kept in a separate account maintained in a bank or sirtw-$3,000. At the time of settlement, Dittmer issued a chegk in
lar institution in the state where the lawyer’s office is sitithe amount of $3,000 meant for Gottsegen to his client, Ac-
ated, or elsewhere with the consent of the client or third pe&ording to Dittmer, his client “demanded” that she be allowed
son. Other property shall be identified as such and approptd pay Gottsegen directly and with her own check. Dittmer
ately safeguarded. Complete records of such account fuedmplied with his client’s demand and issued a separate check
and other property shall be kept by the lawyer and shall teher. Dittmer was charged by the Office of Disciplinary Cqun-
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Third-party providers

sel with violating Rule 1.15(a) and (b). The respondent filed ais noted that in both cases the medical providers were ev
petition for consent discipline, which was accepted by the ally paid their fees.

pended from the practice of law for six months, totally de- into the client trust account when received. In addition, th
ferred, and placed on probation for one year with a probationparty medical providers, and others having an interest in t
monitor to periodically review his files to determine if any funds, should be promptly notified of settlement and paid

ers. By following the simple pronouncements of Rule 1.15(a)

In the casén Re: Dennis S. Man®8-DB-091 (3/8/99), the  (b), the practitioner can avoid becoming an unwilling par
Disciplinary Board issued a public reprimand against Mann pant in the disciplinary system and having their reputation
for his failure to protect the interest of a third party medical bar record blemished.
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Disciplinary Board and the Supreme Court. Dittmer was sus-  In sum, lawyers should place all settlement or judgment funds

ird-
hose
. Fi-

payments were due and owing to third party medical provid- nally, appropriate records should be kept for at least five years.

and
ici-
and

provider in violation of rule 1.15. In this instance, Mann ex-  Kathleen T. Verret and Susan A. Tart are former Board staff

ecuted a letter of guarantee in favor of the medical provider.attorneys. Ms. Verret now works for a major corporation in
As inDittmer, Mann disbursed all of the settlement proceeds Chicago. Ms. Tart is a law clerk for the Honorable Harry| T.
to his client, including the funds due the medical provider. It Lemmon, Louisiana Supreme Court justice.
Ethics 2000 & Rule 1.15
The Ethics 2000 Commission draft proposals containno Al property which is the property of clients or third
changes to Model Rule 1.15 (a) and (b). However, the com-P€rsons, including prospective clients, must be kept sepa-
ments have been changed to recognize the fact that whild@t€ from the lawyers business and personal property and, if
the black letter of this Rule is written in mandatory terms, MONIes, In one or more trust accounts. _
the comments are often permissive. While sometimes that A récommendation has been made to change the wording
may be appropriate, Rule 1.15(a) clearly requires that clientof Rule 1.15(c) to cover all instances of disputed funds. The
property, including money, be kept separate from the proposed language of the draft also makes clear that an attor-
lawyer's own. The first comment of Rule 1.15 has been N€Y must “promptly distribute all portions of the property as
changed to make that clear. to which the interests are not in dispute.”
The pertinent portion of the proposed comment reads as ) ,
follows: -- Rodney B. Hastings, Editor

- 2800 Veterans Blvd. Suite 330 Maetairie, L& 70002
The Court Reporting Experts 504-845-6600 ww newharizons.com
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Opening Statement

AS | See |t system could take between 18 and 24 months. By 1999, 8

Continued from page 5 and 92.5 percent were less than one year old — a subs
The Louisiana Supreme Court remains committed to im- reduction in the time delays. The hearing committees, B

profession. ciplinary system.
As of May 1, the Office of Disciplinary Counsel filed 59 The system is only as good as the volunteers that mé

cases that are being heard or have been heard at the commf{€€ @long with the Disciplinary Board members has provi
tee level and are awaiting opinions. The Disciplinary Board €xcéllent training for the committee members and new B
presently has 80 cases pending. Each monthly panel receivé®®mbers. They are instructed in procedures dealing with
approximately 12 formal prosecution cases with an additional XX; the importance of maintaining the time guidelines for hc
seven appeal of dismissals per docket. In addition, 26 cased hearings, writing opinions, etc.; how to conduct a hea

are pending before the Louisiana Supreme Court. The Sysg:md how to author an opinion, including form and content. R
tem is working efficiently. ently no committee member, whether attorney member o

Another improvement includes the system’s ability to re- Member, participates in a hearing without having been pro

act quickly if attorneys violating the rules pose an immediate frained.
threat of irreparable harm to the public. Disciplinary ) L
Counsel’s office has the ability to obtain an order for a hear- Benefits of the disciplinary system

ing from the Supreme Court within hours after obtaining such  An often overlooked benefit for the average practitione

ditiously handles all complaints and the falsely accused 4
Mass disaster investigations ney is given immediate opportunity to explain his position. |

Disciplinary Counsel’s staff was on the scene in Bogalusa®@used by a complaint.

dock in New Orleans when the ship collided with the wharf. disciplinary system, know that the funds from the assessn
The staff was there to investigate and ensure that profes@'® Peing used wisely and that the results reflect what you
sional rules were not being violated. in a disciplinary system. Members of the state’s disciplir

In conjunction with federal and state law enforcement system, voluptgers gt all levels, are working dilige'ntly'to ing
officials the ODC has conducted undercover investigationsthat the public is being protected and our profession is res
into “case running.” So far these operations have resultedi© the position of respect it deserves.
in 3 disbarments. In recognition of this activity, over the last

PC Law
from the New Orleans Metropolitan Crime Commission and
the Fraud Buster Award from the Louisiana Chapter of the

year, Chief Disciplinary Counsel Chuck Plattsmier and his
International Association of Special Investigation Units. Finally, accounting for small and

staff have received the Excellence in Law Enforcement Award

o medim size law hiems at
Improvements to the disciplinary process
Historically, the investigative process in the discipline

reasonable races.
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cent of the files under investigation were less than 6 months old
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proving the ethical and professional standard in our legal and Supreme Court continue to expedite cases through the dis-
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formal charges for the year 2000. There are presently 173¢ynction and the training they receive. The administrator’s of-
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Also important is that presently disciplinary counsel’s violation of the professional rules has occurred the matters are
office has the capability of reacting rapidly to disasters. The ¢/0Sed, relieving the attorney of the worry and concern that is

when the Gaylord paper mill accident occurred and on the At this point | hope that you are better informed about your
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Media Relations in the New Millenniu

by Mary E. Mouton, Esq.
Advances in technology have resulted in positive changasce the right to a fair trial with free speech concerns. |The
for attorneys and the legal system. Legal information is ma@BA's rule applies only to attorneys who are, or have been
accessible to the public than ever befovée can access re-involved in the investigation or litigation of a case. Louisiana’s
search faster. Court filings are computerized. We have all gromte makes no such distinction and can therefore be construed
accustomed to this expanded access to information, includiagapply to all lawyers regardless of their relationship to the
the media. As a result, more and more legal issues are garoase.
ing media coverage in outlets as diverse as cable channels tbhe ABA's revisions followed the United States Supreme
websites. Reporters can obtain public filings faster which me&wurt's decision irGentile v. State Bar of Neva#ldn Gentilg
they will start asking questions sooner. Some may be quite Supreme Court reversed imposition of discipline imposed
experienced in legal proceedings and understand every aspaca criminal defense attorney for statements he made at a
from facts to law. Others, however, may become confusedooess conference. The attorney held the media briefing to
overwhelmed by a voluminous record - especially those @unter negative publicity after his client was indicted. The
porters who are on deadline. Supreme Court found the rule unconstitutionally vague as in-
The Internet multiplies the spread of information witkerpreted and applied by the Nevada Supreme Court.
emailing of articles and pleadings. In extreme cases, entird_ouisiana’s Rule 3.6 does not reflect these amendments, is
websites may target your case or clieptroliferating the restrictive, and speaks more in terms of what attorneys shall
Internet with truths but also half-truths. Your client's imageot state and provides examples of what could have
can be glorified or damaged in a very short amount of tingantially likelihood of materially prejudicing a proceeding.
Given the numerous venues of communication and the potenich helpful case law exists to guide attorneysUI8. v.
tial for misinformation in the deluge, it's been argued that &avis® the court distinguishe@entileand upheld a gag order
attorney should always consider responding to publicity msan alleged police corruption case on grounds that allowing
part of the diligent representation of a clieiRledging silence comment by trial participants would create a substantial likeli-
to the media is always easier, but it may not be the best sthated of materially prejudicing a proceeding.
egy to defend your client’s position, or to ensure that the storyOf course, always review the applicable local court rules
will be accurate and fair. relating to publicity.

The lawyer’s framework Tips for dealing with the media

In Louisiana, Rule 3.6 of the Rules of Professional Conductlt’s better strategy to work with the media rather than to
governs the role of attorneys in trial publicity and sets guida&void or to hide from the press, even if the extent of your
lines to forbid publicity which an attorney knows or reasomomment is limited. Often a terse “no comment” is the re-
ably should know would have a substantial likelihood of matsponse before any serious consideration is given to the idea
rially prejudicing a proceeding. of cooperating with a reporter. Should inaccuracies or inequi-

Louisiana has not adopted the ABA's Model Rule 3.6ties result in the ensuing article, asking for a correction be-
which was substantially revised in 1994 in an attempt to babmes more difficult because you refused to get involved in

RUle 36 Trial PUbI|C|ty (2) In a criminal case or proceeding that could re-

sult in incarceration, the possibility of a plea of guilty to the
(a) A lawyer shall not make an extrajudicial statemegffense or the existence or contents of any confession, admis-
that a reasonable person would expect to be disseminatediyy, or statement given by a defendant or suspect or that
means of pUb“C communication if the Iawyer knows or reﬁerson’s refusal or failure to make a statement;
Sonably should know that it will have a substantial likeli- (3) The performance or results of any examination
hood of materially prejudicing an adjudicative proceedingor test or the refusal or failure of a person to submit to an
(b) A statement referred to in Paragraph (a) ordinarily igxamination or test, or the identity or nature of physical evi-
likely to have such an effect when it refers to a civil mattgence expected to be presented;
triable to a jury, a criminal matter, or any other proceeding (4) Any opinion as to the guilt or innocence of a
that could result in incarceration, and the statement shgbfendant or suspect in a criminal case or proceeding that
include, but not be limited to: could result in incarceration;

(1) The character, credibility, reputation or crimi- (5) Information the lawyer knows or reasonably
nal record of a party, suspect in a criminal investigation a§hould know is likely to be inadmissible as evidence in a trial
witness, or the identity of a witness, or the expected testim@Ry would if disclosed create a substantial risk of prejudic-
of a party or witness; ing an impartial trial; or
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Trial Publicit

the journalistic process. By preparing yourself to work withtdelp the reporter understand the case.
reporter, you stand a greater chance of reading a more accuratdany reporters are working on several stories a day. It's
and balanced article in the newspaper the next day. Belowwsogth the extra time to help the reporter understand an issue. It
some suggestions for dealing with the press: may mean the difference between accuracies and inaccuracies
in the piece. Invite the reporter to call you back to double
Speak in simple terms — your audience does not have a laeck facts or statistics. While most reporters will read legal
degree. pleadings and memos, don't assume that they have dane so
Be honest and straightforward. Speaking to the prdssthe time they conduct the interview.
should not invoke rules of strict statutory construction. It's
journalism. What may be appropriate legal jargon may not cdben’t threaten the reporter with litigation.
vey the same meaning to a non-lawyer. President Clinton’sToo often, attorneys resort to threatening libel suits against
legalistic media responses during the Monica Lewinsky mattee media as a tactic, rather than a legitimate remedy. Some-
illustrate the pitfalls. times it works to delay publication of a story. Very ofte
doesn’t delay publication and you've created a contentious
Find out the reporter’s deadline and respect it. relationship with that reporter or news organization. Rather
When a reporter calls, find out when he must file his stotiyan threatening litigation, approach the situation as an effort
and be sure to return the call before that deadline. It won't thoset the record straight, clarify and explain issues. The editor
much good after the story’s been filed. will be more responsive to that approach.

Avoid “no comment.” Beware of exclusive interviews.
One of the most damaging images is that of a defendaniGranting an exclusive interview delights one reporter|but
walking briskly past a courthouse uttering, “no comment” arsually annoys the rest. Pick and choose carefully those re-
trying to dodge a camera. It is possible to refrain from comerters to whom you want to offer exclusive interviews.
menting substantially yet still provide a reasonable quoterttay discourage other media from pursuing the story. If the
the media. Remember, a reporter can write the story withstory interests other media, you will find yourself caught|be-
without your input. Think seriously before you refuse an opween competing news organizations trying to get the stpry.
portunity to get involved in the gathering of facts and com-
ments. Don't ask to see the article in advance.
As much as you'd like to see a draft of the article, don’tiask
Develop your media comments before you talk to the reportehe reporter for a peek. That goes for the reporter’s notes too,
Don't be caught off guard. unless you're prepared to enter into a First Amendment battle.
Review Rule 3.6 and gather your thoughts before you tdl&. R.S. 145%t seqoutlines the conditional privilege granted
to a reporter. Before every interview, you should be abletmreporters. There is qualified protection for nonconfidential
succinctly state your position in just a few simple sentencegws?®
Anticipate questions and have your answers prepared in ad-
vance as you would for any legal argument. Try to provide tBben’t be afraid to ask questions.
reporter with short, clear quotes that summarize your position.Before you agree to do an interview, it's okay to find out in
a general sense what is to be asked during the interview, who

(6) The fact that a defendant has been charged with (5) A request for assistance in obtaining evidejce
a crime, unless there is included therein a statement explaiamd information necessary thereto;
ing that the charge is merely an accusation and that the (6) A warning of danger concerning the behaviofjof

defendant is presumed innocent until and unless proven guityperson involved, when there is reason to believe that fpere

yer involved in the investigation or litigation of a matter mathe public interest; and
state without elaboration: (7) In a criminal case:
(1) The general nature of the claim or defense; (i) The identity, residence, occupation ajd
(2) The information contained in a public record; family status of the accused,;
(if) If the accused has not been appge-
(3) That an investigation of the matter is in progressiended, information necessary to aid in apprehension offghat
including the general scope of the investigation, the offenserson;

or claim or defense involved and, except when prohibited by (i) The fact, time and place of arrest; a

law, the identity of the persons involved,; (iv) The identity of investigating and aj-
(4) The scheduling or result of any step in litigaresting officers or agencies and the length of the invesjga-

tion; tion.
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else will be interviewed, and when the story will be publishecburts to receive, send, store, and retrieve case-related

That allows you an opportunity to gather statistics and factents in electronic format also have been developed ar

so that you will be better prepared for the interview. being tested in a number of district and bankruptcy cou
1998 Year-End Report on the Federal Judiciary.

Correct any misstatements or misimpressions on the part of 2 Seewww.enviroweb.og/mcspotlight-na/home.html rela

the reporter before it's too late. ing to a libel suit against McDonaldsttp://free-market.com
Don't be afraid to raise potentially negative issues with tfi@rums/microsoft for a Microsoft debate forum.

reporter does not understand a point, take the time to cladfyct 61:1001, 1009, citing comments to ABA Model Rule 3
the issue. Make sure you understand the question that a reé-Rule 3.6 Trial Publicity

the investigation or litigation of a matter shall not make

trends, information, or developments. Strike when the irondsvyer knows or reasonably should know that it will hay

not the next day or day after. proceeding in the matter.

Consider every conversation you have with a reporter towleen prohibited by law, the identity of the persons invol
on the record, for publication. That includes discussions you(2) information contained in a public record;
have on the initial phone call or as you escort the reporter ou{3) that an investigation of a matter is in progress;
of your office. If you have a good relationship with the re- (4) the scheduling or result of any step in litigation;
porter, it's okay to go off the record, but be careful. The re- (5) a request for assistance in obtaining evidence
porter might feel that certain facts you've disclosed are a miaformation necessary thereto;

avoid the situation altogether. person involved, when there is reason to believe that

exists the likelihood of substantial harm to an individual g
Don't underestimate the media and the influential rolethe public interest; and

plays in the court of public opinion. In this information age

advocates would serve their clients well by carefully evalual “ ik ”

ing media inquiries to determine whether silence is the mo Change Yog_.r_*l—lfeswle

effective strategy. Attorneys are more than advocates re ] !

egated to court proceedings. Once a client takes on a pul] R€ceive an y Para|ega|

profile, image and reputation are at stake. As counselors alf Associate in f

advisors, attorneys should consider all possible responses Occupational | O_r

that your client’s position is enhanced or protected in the pul Studies Degree in: @USII’IGSS

lic forum. g .
. Administration
T

Also offering a
, ;.C'hief Justt'ice Witlliam H. Rei:[mquisdt tvr\]/rote, “tThe Iedergl BaChelome Degree
udiciary continues to progress toward the next century wit - '

the help of technological advancements. Installation of a n{ In Busi a'gfment F
tionwide data communications network in the Judiciary wa

completed in October, one year ahead of schedule. More th
700 Judiciary sites and 28,000 Judiciary employees are nd
linked electronically by a secure internal electronic communi
cations network. Similarly, the Judiciary’s Internet sites arg
increasingly used to disseminate publications, statistics, a

other information about the federal Judiciary and its program H E RZI N G CO LL EG E

Use of this technology is expected to generate savings 733_0074
about $1 million annually in paper and postage costs. Judici )
opinions are regularly posted on the Internet in many circuit www.herzmg.edu

as are schedules, local rules, fee schedules, and job vacan I RSV Ll BT R0 O NN A 0 1 L A V- W4 k¥
Prototype electronic case files systems which could allo
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reporter, if you sense he’s misinformed. If you sense that the See ABA/BNA Lawyer’s Manual on Professional Con-

.6.

porter is asking and make sure you answer that question. (a) A lawyer who is participating or has participated in

an

They call it news for a reason. extrajudicial statement that a reasonable person would expect
Be sensitive to the fact that news is about just that - nemwbe disseminated by means of public communication if the

ea

hot. A reporter will need an interview when a story is breakingibstantial likelihood of materially prejudicing an adjudicative

(b) Notwithstanding paragraph (a), a lawyer may state:
Don't go off the record. (1) the claim, offense or defense involved and, except

ed;

and

ter of public record and therefore not confidential. It's saferto (6) a warning of danger concerning the behavior of a

here
rto




Trial Publicit

(7) in a criminal case, in addition to subparagraphs (1) 6904 F.Supp. 564, 568 (E.D.La. 1995)
through (6): "See, for example, Local Criminal Rule&3eqof the Fed-
i. the identity, residence, occupation and family statesal Uniform District Court rules.

(c) Notwithstanding paragraph (a), a lawyer may makeradulged what NBC'’s Len Cannon called his “resistance tqg
statement that a reasonable lawyer would believe is requibexly contact with the truth.” Aviva Diamond, Lessons Fro
to protect a client from the substantial undue prejudicial efféldoubled White House, PRSA Tactics, October, 1998.
of recent publicity not initiated by the lawyer or the lawyer’s °La. R.S. 45:1459
client. A statement made pursuant to this paragraph shalghe
limited to such information as is necessary to mitigate the re- Mary Mouton is Director of Public Relations at Media

cent adverse publicity. Direct in New Orleans. A former broadcast journalist, sh

(d) No lawyer associated in a firm or government ag9eNtYaduated from Tulane Law School in 1990 and practic
with a lawyer subject to paragraph (a) shall make a statemgng jitigation for five years before returning to the

rohibited by paragraph (a).
P SEOL LS, 31/0%0(19995) (@) communications field.

Ethics 2000 & Rule 3.6

The ABA's Ethic 2000 Commission released a draft of
proposed changes to Model Rule 3.6 in February. It recont
mended that paragraph (a) be amended to read: “A lawy¢
who is participating or has participated in the investigatiory
or litigation of a matter shall not make an extrajudicial state

andwill have a substantial likelihood of materially prejudic-
the lawyer’s assessment of the likelihood that a state

ing an adjudicative proceeding in the matter.”
’ ikeli ent
will be disseminated by means of public communicatior KNOWLEDGE

ment thatthe lawyer knows or reasonably should know C&R CRED]T SEEW":ES iNC.
The Commission concluded that a “reasonable lawyer
than the current “reasonable person” standard. The Com-

will be disseminated by means of public communicatior INVESTITATHING AND INFOAMATION SEAWCES
standard provides a better frame of reference for judgin
mission also recommends changing the scienter require- IS POWER

ment from “reason to expect” to “knows or reasonably S

should know.” This would make the wording of this Rule ,,ﬂ, - 5 :\\
consistent with that defined in the Terminology section of a’( "'J “\\‘*"w

the Rules. *Assot & L| }t!,r Searchgs =~r" "Ek[p Tracing

Just prior to the release of the ABA's draft, The Virginia » Liguid Asﬁei"EEal‘GhES 1.. v _ T*.tfe HEpDrl'ﬁ
Supreme Court adopted an amended form of the ABA Model "

Rules of Professional Conduct, including a substantially — * Eﬂﬂkgl‘ﬂﬂﬂd |HW51[QHHN‘I$ 5’ [ SﬁUWéjllanCE

different version of Model Rule 3.6. l\;;‘ i 5 j;;,
Citing concerns that a specific list of prohibited state- o ;l " : i
ments might be “constitutionally suspect,” the Virginia rule .
omits the list of permissible statements included in paraf C&R QRED IT §H§ch}j INC
graph (b) of the Model Rule and adopts the “substantid] g Nﬂrlhj I!}"xwm&’ Rad! "ﬁ}'%j.!
likelihood of material prejudice” standard®éntile Sunhltg[} hﬁumm Lﬂulmm 0
More information on the new Virginia Rules of Profes- (06 243 '3'9‘35"-‘5’-"4]}3113‘}33
sional Conduct can be found at the Virginia State Bar’s B 14
website fittp://www.vsb.og/profguides/modrules.html). Euitil

— Rodney B. Hastings, Editor LestieChiasson®as].com ® TepillmonEdduvisroche.com

of the accused, 8 An article in a Public Relations Society of America publi-

i. if the accused has not been apprehended, inforneation sums it up best: “On the Jan. 21, 1998 edition of /The
tion necessary to aid in apprehension of that person; NewsHour with Jim Lehrer”, the President said, “I did not g@sk

i.  the fact, time and place of arrest; and anyone to tell anything other than the trufihere is no im;

iv.  the identity of investigating and arresting officers oproper relationshig’ (Emphasis added) Maybe thesasan
agencies and the length of the investigation. improper relationship, but by using the present tense, Clinton

full
ma

ed
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American Legal Ethics Librar

The American Legal Ethics Library:
Legal profession research on-line

by Mike Hunt, Esq., and Kelsey Kornick, Esq.,
Phelps Dunbar, L.L.P.

A new resource for legal ethics research is available to the
Louisiana practitioner. The American Legal Ethics Library is
a digital library on legal and judicial ethics, which is free of
charge and accessible on the Internetvat.law.cornell.edu/
ethics.

The Library is organized under the auspices of Cornell
Law Schoolt in collaboration with lawyers from around the
country. The Library presently contains the searchable text
of the Professional Rules governing lawyers for 23 states.
The format, which compares the Professional Rules to their
counterparts in the Model Rules of Professional Responsi-
bility and the Model Rules of Professional Conduct, is con-
sistent among the states which allows for easy comparison.

The Library also includes state-by-state narratives on the
law of lawyering. The current Library edition includes narra-
tives for 12 state3,including Louisiana and neighboring
states Texas and Arkansas. Major law firms and legal aca-
demics working on pro bonobasis, authored the narratives
on the law of lawyering for their statéNarratives for addi-
tional states will be included in future editions.

After logging on to the website, you will encounter a brief able to search the full text of the narrative but will only be able
overview of the Library’s contents, as well as two different to search one jurisdiction at a time.
ways to access the Library’s materials, either by jurisdiction ~ The website uses Folio Infobase Technology which allows
or by topic. The jurisdictional materials for each state are full-text searching of the library. As mentioned above, search-
subdivided into various categories, such as Professionalng the infobase is as easy as clicking the “query” button in the
Rules and Commentary, Disciplinary Procedures, Ethics Opin-left-hand column. Enter your search string in the search djalog
ions, Information on Bar Admission, and Judicial Conduct. box using the appropriate query syntax (i.e., “and,” “or,” “not,
Links to legal and administrative websites pertinent for each/5, etc.). The query syntax used to search the Folio Infobase is
state can be found under each of these topic headings.  Similar to the syntax used with other on-line research services.

The Professional Rules and Commentary category included=or an extensive list of the Folio Infobase query syntax or for
two links: one to the ethics narrative for that state and one tomore information on searching, click on the “how to query”
the state’s rules of professional conduct. Clicking on either button.
of these links provides access to a substantive outline which  Options at the bottom of the search dialog box allow yagu to
can be manipulated by using either the numbered icons aglisplay your search results either as they appear in the full
the top of the page or the “plus/minus” icons. At any time, record or in the headings only. In both formats, the search/term
you can enter a certain section of the outline by clicking on or terms are highlighted by red arrows.
its heading. The following is a sample from the Louisiana narrative which

The topical materials are subdivided into an outline basedappears in the Library:
upon the Model Rules of Professional Conduct. Each rule or
“topic” includes a list of jurisdictions grouped according to ~ 0.2:240 Disciplinary Process
the rules they are based upon, either the Model Rules, the
Model Code, or other sources. Links in this section allow  Disciplinary proceedings in Louisiana are intended to pro-
you to access each state’s full text legal narrative. tect the courts and the public, not to impose punishnieiiRe

You can conduct searches in either the materials orga-Reed 22 So2d 552 (La 1945) They are neither criminal nor
nized by topic or the jurisdictional materials by clicking the civil. Sup CtRule XIX, §18(A).
qguery key. The drawback to searching in the library’s topical
materials is that it only searches the terms in the topic or rule  Complaints about lawyer misconduct may be filed by any-
heading and not the actual text of each state’s narrative. lfone. Complainants may call 1-800-326-8022 to request a compli-
you choose to search the jurisdictional materials, you will beant form. This form must be completed and returned tq the

”

The Louisiana Disciplinary Review




American Legal Ethics Librar

Office of Disciplinary Counsel, 4000 Sherwood Forest Blvd., ary proceedings. If the claim is invalid, the disciplinary pro-
Suite 607, Baton Rouge, Louisiana, 70816. As an alternative ceedings will resume and the respondent will be placed on
a complainant may also write a letter to the Office of Disci- interim suspension until the disciplinary matter is resolved.
plinary Counsel including their name, address and telephoneSup Ct Rule XIX, §22.
number. The letter must include a description of the lawyer’s
alleged misconduct and include all important information, A lawyer may petition to be removed from disability inac-
including the lawyer’'s name, address, telephone number andive status once a year unless the Court directs otherwise.
dates of events. The Court is responsible for investigating this request and
deeming the lawyer fit to re-enter the practice of law.
Before formal charges are brought, the proceeding is con-Court may order the attorney to submit to such examinations
fidential. Nevertheless, disciplinary counsel may reveal theas will prove his or her competence and learning in the law.
pendency, subject matter and status of an investigation if afThe Court may also direct that the respondent undergo a medi-
least one of the following factors is present: the respondentcal evaluation. When petitioning for a return to active status,
has waived confidentiality, the proceeding is based uponthe attorney must reveal the names of all of the treating physi-
conviction of a crime or reciprocal discipline, the allegations cians or institutions used since his or her transfer to disability
have become generally known to the public, or if others mustinactive status and submit a waiver of the doctor-patient privi-
be notified to protect the public, the administration of justice lege. The attorney must justify his or her removal from disabil-

or the legal profession. ity status by clear and convincing evidencgup Ct Rule
XIX, §22(E).
If one of these factors is met, notice will be given that
nonpublic information will be disclosed and the respondent GROUNDS FOR DISCIPLINE

has 21 days from the mailing of the notice to object to its
disclosure. If the respondent objects, the information re- The grounds for lawyer discipline are locatedsip Ct
mains private unless a court orders its disclosure. NonpublicRule XIX, 89. These grounds include violation or attempted
information is released without notice to the lawyer only if violation of the Rules of Professional Conduct or any other
the information is essential to an ongoing investigation andrule regarding professional conduct of lawyers, engaging in
notice to the lawyer would prejudice that investigation. Oth- conduct which violates the rules of professional conduct of
erwise, nonpublic information may only be disclosed to the another jurisdiction, willfully violating a valid order of the court
LSBA or the lawyer disciplinary enforcement agencies. Once or disciplinary board imposing discipline, willfully failing t
formal charges are filed and served, the proceeding becomeappear before the board for admonition, or knowingly failing
public. Nevertheless, the deliberations of the hearing com-to respond to a lawful demand from a disciplinary authority.
mittee, disciplinary board or Supreme Court or any informa- The sanctions for such misconduct and the procedure| for
tion under protective order remain confidenttlip Ct Rule imposing those sanctions are discussed below.
XIX, § 16.
DISCIPLINARY PROCEEDINGS

Communications relating to lawyer misconduct and testi-
mony given in proceedings are absolutely privileged. Law-  Although a more thorough explanation of the procedure
suits predicated on this information may not be instituted for disciplinary proceedings in Louisiana follows, here i
against any complainant or witness. Although witnessessummary of the system: 1)é@dmplaintof misconduct is filed
are not automatically immune from criminal prosecution, the with the disciplinary counsel; 2) the disciplinary courigel
Supreme Court may grant such immunity upon the applica-vestigateghe charges and either dismisses the case, recom-
tion of the disciplinary counsel. Members of the disciplinary mends that the respondent consent to an admonition,
board, the hearing committees, disciplinary counsel, their stafftions for the respondent to be transferredisability inac-

from suit for conduct in the course of their duti€dup Ct file formal charges3) if the case idismissegdthe complainant
Rule XIX, §12. may appeal to a panel of the disciplinary board within 30 days

If, during the course of the disciplinary proceedings, the can be shown that the disciplinary board acted arbitrarily,
respondent alleges that he or she cannot assist in his or hericiously or unreasonably; 4) if the respondent will
defense due to a mental or physical incapacity, the Supremeonsent to amdmonitionor if the disciplinary counsel re
Court will immediately transfer the respondent to disability quests approval to file formal charges, the matter is referred to
inactive status pending a formal determination of the lawyer’'s a hearing committee; 5) the hearing committee reviews |the
capacity. If the claim is valid, the respondent will be placed matter and submits a report to the adjudicative committee of
on disability inactive status and the proceedings will be de-the disciplinary board; 6) the adjudicative committee will re-
ferred until the respondent petitions to return to active sta-view the record and either dismiss the matter or recommend
tus which, if granted, will re-institute the deferred disciplin- the imposition of discipline; 7) if necessary as determined by
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the type of discipline recommended, the disciplinary board
will file a report with the Supreme Court; 8) the Supreme Court
will review the matter and render its decision.

In all cases where service is requirdp Ct Rule XIX,
813requires the petition to be served through personal ser
vice or by mail. Service of all other papers may by accom-
plished through personal service or in accordance lvth
CCP arts 1313 and 1314

LR IR R S A I S A

The American Legal Ethics Library is a unique facility for
research on matters involving the legal profession. No other
single source contains the breadth of ethics materials avail
able in the Library. Moreover, this resource is free and readily
available on the Internet.

End Notes

1 Cornell Law School’s Legal Information Institute is
responsible for the Library. Financial support was provided
by the W.M. Kech Foundation. The project is under the
editorial leadership of Roger C. Crampton, the Robert S.
Stevens Professor of Law at Cornell.

2 Narratives for the following states are included in
the current edition: Arizona, Arkansas, California, Colorado,
District of Columbia, Florida, lllinois, Louisiana, Maryland,
New York, Pennsylvania and Texas.

8 The law firms and individuals who have contrib-
uted narratives include: Snell & Wilmer; Prof. Howard W.
Brill; Brobeck, Phleger & Harrison; Holland & Hart;
Covington & Burling; Holland & Knight; Mayer Brown &
Platt; Wildman, Harrold, Allen & Dixon; Phelps Dunbar, LLP;
Saul, Ewing, Weinberg & Green; Michels & Hockenjos;
Skadden, Arps, Slate, Meagher & Flom; Drinker Biddle &
Reath LLP; and Vinson & Elkins.

Ethics 2000 &

the World Wide Web

As the reach of the Internet grows more pervasive,| law
firms and practitioners have started to incorporate aspe

the World Wide Web into the legal profession. Several 1
changes recommended by the Ethics 2000 Commission

aimed at addressing some of the ethical issues raised by these
treks into cyberspace.
The Commission recommends that Rule 7.2 (Advertising)

be changed “to accommodate the new technology that is
currently being used by law firms to market legal servi

amend the text of the Rule to avoid not mentioning these

marketing devices or any others developed in the future,
proposed amendment would discontinue listing example
public media, leaving the comment sections to make any
rect references to what may be included in that phrase|
Rule would also be amended to allow lawyers to maintai
electronic records of their advertisements.

The Commission proposes amending Rule 7.3 (Direct (
tact with Prospective Clients) to prohibit solicitation of busi
ness by “real-time electronic communications,” e.g. an Intef
chat room. Additionally, a lawyer sending e-mail to a pers
known to need legal services in a matter will be requirec
identify the e-mail as an advertisement.

the Committee to recognize that a law firm’s website add
is a professional designation governed by Rule 7.5 (

using a website address that violates Rule 7.1. Howeve,
firms with offices in more than one jurisdiction would be
mitted to use a common website address as long as the
indicates the jurisdictional limitations of a lawyer identifie
as associated with an office of the firm that is located|in a
jurisdiction in which the lawyer is not licensed.
--Rodney B. Hastings, Edito
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Learn the Facts

The Louisiana Attorney Disciplinary
Board has speakers available to
inform your civic or professional

group about the role that the Board

plays in the state’s attorney
disciplinary system.

To schedule a speaker call Jennifer Stewart
at (504) 834-1488 or 1-800-489-8411
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The stakes are high, the odds can be deadly

Gambling: The hidden iliness of the 1990

by William Leary, Esq., Director of Lawyers Assistance Program, Inc.

Let me tell you about three phone calls that recently camepinisive gambling as a “disorder of impulse control.” A com-
on the toll-free line of the Louisiana State Bar Associationfailsive gambler is a person who has persistent and recurrent
Lawyers Assistance Program. maladaptive gambling behavior that disrupts personal, family

The daughter of a lawyer called to ask for help for her fath@rvocational pursuit§Diagnostic and Statistical Manual
who had recently written a check on his trust account to pegntal Disorders, Fourth Edition, American Psychiatric As-
off his weekend gambling losses. He was now being investbciation, 1994, D.S.M. IV.)
gated by the Internal Revenue Service. After questioning thePsychologists have identified some personality traits gom-
daughter, we learned that the father also had a cocaine probn among compulsive gamblers — achievement, exhibition-
lem. ism, dominance, heterosexuality, deference and endurance.

Another caller wanted to help a lawyer who had receiv&gpression is also quite common.
treatment for alcohol addiction two years ago. The lawyer wasCompulsive gamblers often have two of the most common
not drinking now, but leaves the office around noon every delyaracteristics of physical addiction: tolerance and withdrawal.
to eat lunch and gamble at the riverboat casino in his city. Tolerance means that an addict needs to have more and more

These calls are just three examples of people suffering frtfim.” When compulsive gamblers cannot bet, they commonly
the effects of the disorder called “compulsive gambling.” Corhecome restless, anxious and irritable.
pulsive gambling is a progressive iliness that is diagnosableCompulsive gambling is no respecter of sex, age, race, or
and treatable. It not only affects the gambler, but the family, teeonomic status. In this sense, there is no typical compulsive
employer, and the public. Compulsive gambling is a malaggmbler. The need for action or excitement and a craving|for a
whose characteristics mirror physical addictions such as algoick and instant wealth seem to characterize most problem
holism and drug dependence. Yet it is called the “hidden ifamblers. Also, there is a need to achieve and dominate.
ness” since there is no smell on the breath, or stumbling ofMost people who gamble will lose money; the odds|are
steps or slurring speech generally associated with alcohobéways against winning. People gamble because they like the
drug addiction. Nonetheless, gambling is just as debilitatingxcitement of taking a chance, the action, the thrill of winning,

Like Louisiana’s program, a handful of LAPs have starteahd the fun of being with friends. Rarely is there any financial
to receive an increasing number of calls about compulsigain.
gambling. The burgeoning number of riverboat and land-basedThere are three phases in the progression of compulsive
casinos has caused this trend. gambling: the adventurous or winning phase, the losing phase

What is a compulsive gambler? One of the best definitioasd the desperation phase.
comes from Gamblers Anonymous: The adventurous or winning phase is characterized|as a

A compulsive gambler is a person (male or female) whosappy period. The excitement is high; it seems to be the key
gambling causes a continuing and growing problem in aagnotion. During this phase, gambling is seen as rewarding and

the standards for diagnosing compulsive gambling were @gamblers experience a big win, which is much like the first
dated in 1984, an interesting pattern emerged. Being addiategerience of cocaine for the cocaine addict.
to gambling is a lot like being addicted to cocaine, but with no The “chase,” or losing phase, leaves the gambler depressed,
substance involved. with a feeling of betrayal and loss. To catch up, he has tp get
The American Psychiatric Association has accepted coaxtra money because surplus funds have been exhausted. He
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Lawyers Assistance Program

starts to conceal his losses, and borrows more and moreofthe Bar Leader and is reprinted by permission of the
he tries to get even, the losses become more painful. Hehisr.)

chasing another big win that will restore his security or put him
ahead. To do this, the bets continually get larger, and, consélliam R. Leary is the Executive Director of the Louisi
quently, so do the losses. During this period, the losses stéa# Lawyers Assistance Program, Inc. of the Louisian
to wear away at self-esteem, and the gambler starts to lisState Bar Association. A lawyer, Leary is a Board Certi

more frequently, sometimes with violence. extensively on substance abuse and other addictions.
The desperation phase is the period where the gambler be-

depression, which might be accompanied by heavy alcoho
drug consumption to relieve this pain. He is now severg
threatening the family’s financial security. He makes sec
loans, and may resort to theft or embezzlement, usually thi
ing that he will repay the debt as soon as he gets back in
money. Bailouts by family or friends become the major sou
of income allowing him to continue the action. During thi
phase, the gambler will sometimes liquidate life insurance pg
cies and sell long-held stock. He panics at the thought thg
money is unobtainable and credit dries up, he may be force
stop gambling. At this point, the gambler experiences grea
anxiety and depression.

Suicide is a very serious threat during this final phase
compulsive gambling. Feelings of hopelessness and helpld
ness are key conditions of suicide, and these feelings are
constant companions of the gambler. At the end of the d
peration phase, the gambler has to get help or he might
The suicide rate among compulsive gamblers is believed td
the highest of an addicted group.

While compulsive gambling is a progressive, destructi
disorder that has no cure, help is available. If you kno
lawyer who you think has a compulsive gambling problem, a
you do not feel free to discuss the behavior, then you sho
get professional help for that person. Most bar associatig
have Lawyers Assistance Programs that can help individ
confront and deal with compulsive gambling. Lawyers Assi
tance Programs offer a wide range of services to member
the bar, directing individuals toward assessment, treatmg
consultations and interventions. LAPs also make referral
professionals and self-help organizations.

For compulsive gamblers, Gamblers Anonymous offerg
proven, time-tested program to help a person return to a
mal life. While the iliness will be with the individual forever
remember, compulsive gambling is a treatable disease. As
for alcohol and substance dependence, abstinence is eg
tial for the patient to be successful. For many, Gamblers Ano
mous will be sufficient. For others, it is necessary for them
understand why they gamble. Unless they do, and deal
the intolerable feelings — the helplessness, depression or
— then abstinence results in a sense of futility and the per
eventually returns to gambling.

Compulsive gambling has been underdiagnosed by prof
sionals who don't think to ask about it. But that is changin
Help is available.

These are 20 questions from Gamblers Anonymous.
Compulsive gamblers will answer “yes” to at least
seven of these questions.

1. Didyou ever lose time from work due to
gambling?

2. Has gambling ever made your home life
unhappy?

3. Did gambling ever affect your reputation?

4. Have you ever felt remorse after gambling?

5. Didyou ever gamble to get money with which
to pay debts or otherwise solve financial
difficulties?

Did gambling cause a decrease in your
ambition or efficiency?

After losing, did you feel you must return as
soon as possible and win back your losses?
After a win, did you have a strong urge to
return and win more?

Did you often gamble until your last dollar
was gone?

. Did you ever borrow to finance your gam-
bling?

. Have you ever sold anything to finance
gambling?

. Were you reluctant to use “gambling money”
for normal expenditures?

. Did gambling make you careless of the
welfare of yourself and your family?

. Did you ever gamble longer than you had
planned?

. Have you ever gambled to escape worry or
trouble?

. Have you ever committed, or considered
committing, an illegal act to finance gam-
bling?

. Did gambling cause you to have difficulty
sleeping?

. Do arguments, disappointments or frustra-
tions give you an urge to gamble?

. Did you ever have an urge to celebrate any
good fortune by gambling?

. Have you every considered self-destruction as
aresult of gambling?

— William Leary

cover up. He makes loans which he may not repay. He is fied Substance Abuse Counselor and a Certified Compuil-
pressed and frustrated. Quarrels and family disputes ocsive Gambling Counselor. He has written and lectured

au-

(This article first appeared in the March-April 1998 issu
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Recent Supreme Court Decisions

In Re: Eric R. Bissel, 99-3042 (La. 1/28/00); a child custody and criminal matter. Cannizzaro failed to| ad-
__So0.2d____, 2000 WL 101029 equately communicate with the client and eventually was| dis-

Bissel was retained by heirs to handle an estate matter. Irmissed by the client.
the course of the representation, Bissel was made an autho- Prior to the filing of formal charges, Cannizzaro filed a Peti-
rized signatory on a checking account maintained by thetion for Consent Discipline, in which he admitted the miscon-
estate. Over a two-year period, Bissel, without the knowl- duct and recommended a 10-month suspension. In mitigation,
edge of his clients, wrote numerous checks on this accounCannizzaro submitted a supporting memorandum stating that
for his own use. Bissel acknowledged his misconduct andthe misconduct occurred during a period of time when he faced
reimbursed a majority of the funds prior to the clients’ filing a personal and medical hardships.
complaint with the ODC. 10-MONTH SUSPENSION

After acknowledging that in cases where an attorney has

intentionally commingled and converted client funds, the  |n Re: Leonard J. Cline, 99-2779 (La. 2/29/00); 0.

Court has generally ordered disbarment, the Court found thab( , 2000 WL 225871

because of the presence of “significant mitigating factors”a  After dismissing the law firm initially hired to handle a per-

lesser sanction was appropriate. sonal injury matter on her behalf, a client retained Cline to|rep-
TWO-YEAR SUSPENSION, WITH 16 MONTHS DE- resent her in the matter. Cline paid the law firm's outstanding

FERRED, SUBJECT TO CONDITIONS costs and sent a form letter agreeing to “protect whatever nter-

est in the attorney’s fees herein to which [the firm] may be

In Re: Van H. Brass, 00-0180 (La. 2/18/00); ______So. entitled.” Without notice to Cline or the client, the law firm

2d _____, 2000 WL 194826 subsequently recorded its employment contract and notified

In November 1996, the ODC filed formal charges consist- the insurance company of the firm’s interest in the client’s claim.
ing of two counts of unethical conduct. The first count al- After Cline negotiated a settlement in the matter, the insur-
leged that Brass failed to take any action after being retainedynce company issued two settlement drafts made payable to
to handle a criminal matter. The second count alleged thathe client, Cline and the first law firm. Without the knowledge of
Brass represented to a client that, for the payment of $15,0004he firm, an endorsement purporting to be that of the firm’s was
Brass could have criminal charges dismissed. Brass initiallyp|aced on the back of both drafts.
filed a response denying the misconduct, but later filed a  puyring the investigation of the matter, Cline denied forging
consent discipline petition admitting the misconduct. The the |aw firm's endorsement and indicated that he had
consent discipline proposed that Brass be suspended fromoth drafts to the client in order to obtain proper endorsements
the practice of law for a period of one year. Ultimately, the gn them.
Court rejected this petition. While the matter was being considered by a hearing commit-

After dismissal of the consent discipline petition, the ODC tee, Cline submitted a Petition for Consent Discipline. In| the
filed a second set of formal charges alleging that on threepetition, Cline acknowledged “the truth of the assertions set
occasions Brass failed to pursue a legal matter and then mistgrth in the” formal charges; however, he claimed “that at no
represented to the clients the actual disposition of the mattertime did he ever personally endorse the name of [the law firm] to
Brass also failed to refund any unearned fees in these maty check, commit a criminal act or misappropriate the funds of
ters. Brass filed a second consent discipline petition admit—[the law firm].” Cline proposed a completely deferred one-year-
ting the misconduct in both sets of formal charges and Pro-and-one-day suspension, subject to two years of supervised
posing that he be disbarred from the practice of law. probation with conditions. The Court ultimately rejected this

DISBARMENT petition.

Following remand, the matter was presented for formal hear-

In Re: Dale C.P. Cannizzaro, 00-0413 (La. 3/17/00);  ing before a hearing committee. The committee concluded that
_ So.2d_____,2000 WL 286245 Cline violated either Rule 1.15(b) (by failing to notify the first

A client retained Cannizzaro to represent him in a personaljaw firm that Cline had received property in which the firm had
injury matter. The case ultimately settled, and when an interest) or Rule 5.3 (by failing to adequately supervise the

failed to properly safeguard the funds he retained for thatrjod of six months, fully deferred, subject to one year periad of
purpose. probation with conditions.
In an unrelated case, a client retained Cannizzaro to handle  The Board found that Cline violated Rule 1.15(b) and that

Spring 2000 Page 25




Recent Supreme Court Decisions

the remaining formal charges were not proven by clear and The client subsequently obtained a default judgment against
convincing evidence. The Board recommended that ClineMcCann, which McCann failed to pay. McCann also failed to
receive a six-month suspension, with three months deferredmake any effort to reimburse or repay the amount his client had
followed by two years of supervised probation with condi- lost.
tions. After the filing of formal charges, McCann submitted an an-
After observing that there was no evidence in the recordswer generally admitting the factual allegations, but denying
indicating that Cline had personally forged the endorsementsany attempt to “abscond with settlement funds.” However, jafter
on the two settlement checks, the Court stated that the “sola formal hearing, the committee found that McCann “kne
issue presented is whether [Cline’s] actions in supervisingany money deposited into any of his bank accounts . . .
the transmission of the checks . . . and his handling of [thebe subject to seizure by the IRS.” Therefore, the committe
law firm’s] purported fee interest in the settlement complied cluded that McCann'’s actions were intentional.
with the Rules of Professional Conduct.” Recognizing that “this case differs somewhat from the
Citing several factors, the Court found that the ODC failed nary conversion case, in that [McCann] did not directly co
to prove that Cline violated Rule 1.15(b), but did prove that third-party funds to his own use,” but noting that “it is sig
Cline failed to properly supervise a non-lawyer in violation of cant that once the funds were seized, McCann made no
Rule 5.3(b). to have the funds released from the seizure” and “ma
SIX-MONTH SUSPENSION, WITH THREE MONTHS effort at restitution for over nine years after the funds
DEFERRED, FOLLOWED BY TWO YEARS OF SUPERVISEDseized,” the Court found McCann’s conduct caused actual harm
PROBATION WITH CONDITIONS to his client and disbarment was appropriate.
DISBARMENT

In Re: David L. Levingston, 00-0161 (La. 2/25/00);
So. 2d , 2000 WL 223721 In Re: Edward M. Nichols Jr., 00-0102 (La. 2/11/00);

A client retained Levingston to handle a succession mat-So. 2d , 2000 WL 166056
ter. The succession was neither complicated nor unusual; A client retained Nichols to represent her in a contractual
however, Levingston charged a legal fee in excess of $47,0000dispute. Nichols failed to make a request for arbitration,
The ODC alleged that the fee charged was grossly excessivavas apparently required under the contract. When the
and that Levingston had refused to return the excessive porwas subsequently dismissed, Nichols failed to pursue a related
tion, despite being called upon to do so. claim on his client’s behalf. Nichols also failed to keep the client

Levingston initially filed an answer admitting he handled reasonably informed about the status of the legal matter.
the succession at issue, but denying the remainder of the Following the institution of formal charges, Nichols and the
allegations of the formal charges. Later, Levingston filed a ODC filed a joint Petition for Consent Discipline. In the petitjon,

consent discipline petition admitting the factual allegations Nichols admitted he failed to competently represent the client,
and recommending a three-year suspension. neglected the client’s legal matter and failed to communicate
THREE-YEAR SUSPENSION with the client.

The Court recognized that Nichols’ failure to request arbitra-
In Re: H. Gayle Marshall, 99-3104 (La. 1/7/00); tion “may constitute legal malpractice, but does not necessarily
___So0.2d____, 2000 WL 19524 involve ethical misconduct.” However, noting that Nichols’ fail-
For a substantial fee Marshall agreed to prepare fictitiousure to pursue the related claim and failure to communicate with
documents for two clients who had misappropriated federalhis client caused actual harm, the Court found Nichols had vio-
funds. Subsequently, Marshall and the two clients were in-lated the professional rules.
dicted by a federal grand jury. Marshall pleaded guilty to ~ SIX-MONTH SUSPENSION, DEFERRED, SUBJECT TO
charges of obstruction of justice and making false declara-ONE YEAR OF PROBATION
tions before a grand jury.

DISBARMENT In re: Letita Jachintha Parker-Davis, 99-2953 (La. 1/7/00),
__So0.2d____, 2000 WL 19466
In Re: James A. McCann, 99-2862 (La. 2/11/00); Formal charges were filed against Parker-Davis alleging she
So. 2d , 2000 WL 166189 allowed a claim to prescribe and failed to advise a client of her

A client retained McCann to handle a personal injury mat- rights or to advise her to seek independent counsel regarding
ter. When the matter was settled, McCann retained $5,000 tdhe prescribed claim.
pay medical expenses. McCann placed these funds in his A relative of Parker-Davis’ allegedly sustained injuries when
client trust account, but before he could disburse the funds,a display fell in a supermarket. Later, the relative discussed the
the Internal Revenue Service seized his client trust accountcase with Parker-Davis. Although no retainer agreement was
along with all of his other accounts. As a result, McCann signed, one month prior to the prescriptive date, Parker-
failed to pay the third-party medical providers. Additionally, had the relative sign a medical authorization. The authorization
he failed to respond to the client’s request to return the fundsstated in pertinent part: “[y]Jou are hereby authorized to give to
so that the client could pay the medical providers. my attorney, Letita Parker-Davis, all information, facts and par-
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ticulars, including reports, records, . . . .” Parker-Davis ob-  InRe: Ronald A. Welcker, 99-3239 (La. 1/14/00); _ So.2d
tained these medical records but did not attempt to settle th000 WL 39153
personal injury claim or file a lawsuit prior to the prescription ~ Two sets of formal charges were filed against Welcker alleging a
date. total of 18 counts of misconduct, including lack of diligence, failure to
After the prescription date, Parker-Davis contacted the communicate with a client, failure to protect the property of a client or
relative and informed her that the case had prescribed. Parkethird person, failure to supervise the conduct of a non-lawyer, commis-
Davis gave the relative a check in the amount of $300, ex-sion of a criminal act, engaging in conduct prejudicial to the administra-
plaining that “when a case expires, this is what lawyers do.” tion of justice, engaging in conduct involving dishonesty, fraud, de-
At the formal hearing, Parker-Davis stated she believed ceit, or misrepresentation, making false statements of material factto a
the client was representing herself in connection with the third person, failure to cooperate in a disciplinary investigation, and
personal injury claim. Parker-Davis testified she agreed to engaging in the unauthorized practice of law.
obtain the client’'s medical records and to show her how to do  After the formal charges were filed, Welcker filed a petition| for
a quantum study to determine the value of her claim. How- consent discipline, admitting the misconduct except for the ungutho-
ever, the committee concluded that an attorney-client rela-rized practice of law.
tionship existed. The Court, after noting that Welcker has twice been disbarred for
The committee further found that Parker-Davis had failed conversion and commingling of funds, extended the minimum
to act with diligence in representing a client and had failed to for readmission for an additional five years from the date of finali
communicate with a client. However, the committee found this judgment.
that the $300 payment was not an attempt to settle any po- DISBARMENT
tential malpractice claim, and, therefore, Parker-Davis had not
violated Rule 1.8(h), which prohibits an attorney from set-  In Re: Aylmer M. Wyche lll, 00-0209 (La. 3/31/00); So.
tling a claim for malpractice without advising the client to 2d , 2000 WL 353491
seek independent representation. The ODC filed three counts of formal charges against Wyche. The
THREE-MONTH SUSPENSION, DEFERRED, WITH first count alleged that, after being suspended, Wyche appeared in
CONDITIONS open court on behalf of a plaintiff in a civil matter. The second count
alleged that, after being retained in a redhibition case, Wyche failed to
In Re: Dwight D. Reed, 99-3435 (La. 1/19/00); keep the client informed of the status of the case. The third count
So.2d , 2000 WL 39125 alleged that Wyche failed to cooperate in the ODC's investigation of
After receiving information suggesting that Reed was im- the two complaints filed against him. Wyche failed to answer or ather-
properly handling funds in his client trust account, the Office wise respond to the formal charges.
of Disciplinary Counsel obtained copies of Reed’s bank  THREE-YEAR SUSPENSION
records. The investigation determined that Reed had com-

mingled and convgrted $2,000 belonging to a client. Reed BUSINESS COMMUNICATIONS

subsequently repaid these funds.
A joint petition seeking consent discipline was filed prior SOLUT|ONS |NC
to the filing of formal charges. Reed admitted that he failed to
safeguard the property of his client.
ONE-YEAR SUSPENSION, DEFERRED, WITH PROBA-
TION

ccountln@ystems_ =
In Re: Clifton J. Spears Jr, 00-0028 (La. 2/4/00): . Lol UtefTeleléﬁOny/I
So.2d , 2000 WL 141198 A
The complainant contacted Spears to discuss a personal Data Cabli
injury matter; however, the issue of fees was not discussed Computer

nor was a written contract entered into. Thereafter, Spears
failed to file the suit on behalf of the complainant before the
running of prescription. Nevertheless, Spears led the com-

plainant to believe that her claim was still viable. He then paid . = LUCENT TECHNOLOGIE
her $5,000 from his personal funds and led her to believe that Authorized Deale
these funds were from a settlement of the case. .

Prior to the filing of formal charges, Spears filed a petition Same Da'y Service
for consent discipline. Sales * Service * Installation

SUSPENSION FOR ONE YEAR AND 31 DAYS, ALL BUT . . .
30 DAYS DEFERRED, SUBJECT TO A TWO-YEAR PERIOD Financing Available

OF PROBATION WITH SPECIAL CONDITIONS (5 04) 455—9 2 11
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Attorney misconduct in depositions

by Juliet Puissegur Bland, Esq.
Ordinarily, we, as attorneys, become aware of attorney migtness organize and articulate their thoughts is accept

2d 649, resulted from charges being filed by the Office of Disyaterial facts in order to reiterate what they believe their g
ciplinary Counsel against attorney Nicolas Estiverne for higy wants them to say. Joseph D. PiorkowskiRPdofessional
behavior immediately following a deposition at his office. Conduct and the Preparation of Witnesses for Trial: Defin
During the deposition, a heated oral exchange occurtée acceptable limitations of “Coaching”l Geo. J. Lega
between Estiverne and opposing counsel, which resultecEthics 389, 390-391, Fall 1987.
ter each attorney conductegmces verbafor the cancelled and this includes preparing a witness for a deposition or
the court reporter prepared to leave. Several minutes lattignt; and, at the worst, a malpractice claim. Here is a shg
hearing committee found that Estiverne intended to threat®®y who wants to win, from crossing that invisible line
and intimidate opposing counsel and that he, in fact, dideparing a witness to putting words in his mouth:
threaten and intimidate his opponeid. at 651. On appeal, Help the witness tell the truth;
Id. at 653. . Eliminate the irrelevant facts;

of the Rules of Professional Condultt. Rule 4.4 prohibits a sequence;

other than to embarrass, delay, or burden a third person, oruse  the client’s story;

methods of obtaining evidence that violate the legal rights of ¢ Introduce the witness to the legal process;
such a person.” Rule 8.4 states in pertinent part: . Instill the witness with self-confidence;
“It is professional misconduct for a lawyer to: . Establish a good working relationship with the wi
(a) Violate or attempt to violate the Rules of Profession ness;
Conduct, knowingly assist or induce another to do so, or do® Refresh, but do not direct, the witness’ memory;
so through the acts of another; . Eliminate opinion and conjecture from the testimg
(b) Commit a criminal act especially one that reflects e Focus the witness’ attention on the important ar
adversely on the lawyer’s honesty, trustworthiness or fitness of testimony;
as a lawyer in other respects; . . . . Make the witness understand the importance of
(d) Engage in conduct that is prejudicial to the adminis- or her testimony; and
tration of justice.” . Teach the witness to fight anxiety, and particularl
Rule 8.4(a), (b) and (d) of the Rules of Professional Con- defend him or herself during cross-examination.
duct. Id. at 390-391 (citingR. Aron & J. Rosner, How to Prepa

The Louisiana Supreme Court suspended Estiverne fravitnesses for Trial, 4, pgs. 82-83 (1985))
practicing law for one year and one day for his violation of
Rule 4.4 and Rule 8.&stiverne 741 So. 2d at 653. Preparing and familiarizing the witness for what lies ah
Very few cases of attorney misconduct in depositions de-the deposition and keeping the witness focused on te
cur in this manner. However, the more common and fertile atba truth can best sum up these objectives. By achie
for violation of the Rules of Professional Conduct lies in ahese objectives at the deposition stage, you have comj
attorney'’s preparation of a witness for a deposition. Often, @mimportant step in your trial preparation and you avoig

win, opens the gate to the slippery slope of coaching a witnesésning is important but not at the cost of your reputal
to the point of telling the witness what to say. While helpingaad, perhaps, your license to practice law.

#, Advanced Detection Systems, Inc. Private Investigators

P.O. Box 18768, Shreveport, La. 71138 Information Services

able,

conduct only when the most egregious cases come to ligbtling the witness precisely what and how to say his testi-
This is particularly true in the area of depositions. mony goes to far. An attorney who gives a witness the exact
For instancen re: Estiverne99-0949 (La. 9/24/99), 741 So.words to use may lead the witness to falsify or misrepresent

ttor-

ing
I

the cancellation of a second deposition for the same day. AfEvery attorney knows that preparation is critical to success

trial.

deposition, Estiverne left the room and opposing counsel &allure to prepare your witness may lead to at best, an angry

rt list

Estiverne returned to the room with a handddnat 650. The of objectives that may help to keep you, a hard-working attor-

of

the Louisiana Supreme Court accepted these findings of facte Make sure the witness includes all the relevant facts;
Estiverne was found to have violated Rule 4.4 and Rule 8.4¢ Organize the facts in a credible and understandable

lawyer from using “means that have no substantial purpose® Permit the attorney to compare the witness’ story with

t

ny;
eas
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attorney in his zeal to represent his client and, of coursefriaging on the Rules of Professional Conduct. Remember,

tion
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Public Member

Constance C. Dolese, Ph.

In the Public Spotlight:

D.

Dr. Constance Dolese’s involvement with the attorney
disciplinary system began after she was approached by a
friend who knew of her retirement and of her involvement
as a volunteer in the community. This year Dr. Dolese en-
tered her second three-year term as a public member of
Hearing Committee #11.

Why did you become a public member on a hearing
committee of the Louisiana Attorney Disciplinary Board?

When | retired, | continued to use my skills and experi-
ence in the role of a volunteer in community endeavors. A
friend who is in the legal profession suggested that | con-
sider making application to be a public member on a hearing
committee in the Louisiana Attorney Disciplinary Board
model program. | was pleased to offer my services. While
employed, | had had broad administrative experience, and
had chaired disciplinary hearings of professional personnel.
| had also chaired a committee to develop a disciplinary code
for students, which was implemented by construction of dis-
ciplinary procedures, including a hearing officer. | was re-
sponsible for in-service training of administrators about the

A retired educational
administrator with the
New Orleans Public
School system, Dr.
Dolese has extensive
experience in the field
of education, including
stints as adjunct
professor, assistant
superintendent, teacher
and principal. She has
also authored several
articles and publica-
tions.

Dr. Dolese and her
husband, Roderick, have
one child, Dolores
Dolese Nolan. Her
hobbies include reading,
travelling, gardening,

sewing and photography.

Volunteer nonlawyer publi
members like Dr. Dolese
comprise one-third of all
hearing committees and the
Disciplinary Board.
We welcome the
opportunity to recognize
one of these vital members
the state’s attorney
disciplinary system

entire process.

What do you think of the inclusion of a public member
on the hearing committeel is an excellent idea to include
members of the public in the Louisiana Attorney Disciplin-
ary Board system because this lends a high level of credibil-
ity to the process.

Over the past several decades, the legal profession an
other professions, in the eyes of many, rightly or wrongly,
have suffered a decrease in prestige. Lawyers and the legd
profession, as well as the public, are anxious to reclaim theif
justifiable stature.

When a public member serves on a hearing committeg
along with two lawyers, this is a way of bringing the public
into the tent, so to speak. This touches the heart of credibil-
ity.

I am reminded of this every time | sit at a hearing on a
committee. My peers and | take this responsibility very seri-
ously. We are keenly aware that we must do our part to help
the legal profession maintain the full confidence of the pub-
lic.

What factors do you rely on in making your determina-
tion of a lawyer’s innocence or guilt relative to the allega-
tions contained in the formal charged%imply follow the
procedures. Before each hearing, the hearing committee mem

fully at the hearing, and ask questions when appropriate.
There is also a dimension of intuition and common sense
-- that's on the part of the lawyers, too, but especially on the

bers are send information. | study those materials, listen caret
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part of the public members.
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