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INTRODUCTION
This is a disciplinary matter based on the filing of formal charges by the Office of
Disciplinary Counsel (“ODC”) against William Paul Polk, II (“Respondent”), Louisiana Bar Roll
Number 24191. Mr. Polk is currently ineligible to practice law. 1 The formal charges, which
consist of one count, allege violations of Rules of Professional Conduct (“Rule(s)”) 1.3 (failing
to act with reasonable diligence and promptness in representing a client); 1.16(a)(1) (failing to
withdraw from the representation of a client when the representation results in a violation of the
Rules of Professional Conduct or other law); 1.16(d) (failing to protect client’s interests upon
termination of representation); 5.5(a) (engaging in the practice of law during a period of
ineligibility); and 8.4(a) (violating or attempt to violate the Rules of Professional Conduct). 2
The Hearing Committee assigned to this matter concluded that Respondent violated the Rules as
charged and recommended that he be suspended from the practice of law for one year.
For the following reasons, the Board adopts the Hearing Committee’s factual findings
and legal conclusions. With regard to the appropriate sanction however, the Board recommends
that Mr. Polk be suspended from the practice of law for one year and one day.

1

Respondent became ineligible to practice law on September 10, 2010 for failure to pay his Bar dues and
disciplinary assessment and remains ineligible to date. Additionally, as of June 7, 2011 he failed to fulfill his annual
MCLE requirement, and has failed to report his trust account status since September 9, 2011.
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See the attached Appendix for the text of the Rules.
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PROCEDURAL HISTORY
The formal charges were filed on August 2, 2013. On or about August 5, 2013, the
charges were served on Respondent via certified mail at his primary bar registration address. 3
Respondent failed to file a response to the charges within the twenty-day time period provided
by Louisiana Supreme Court Rule XIX, §11(E)(3). 4 Accordingly, on October 24, 2013, ODC
filed a Motion to Declare Factual Allegations Deemed Admitted and Proven. On November 13,
2013, the Chairman of Hearing Committee Number 38 (“the Committee”) 5 signed an order
finding the factual allegations to have been deemed admitted and proven by clear and convincing
evidence pursuant to Rule XIX, §11(E)(3). On December 30, 2013, Respondent filed a Motion
and Order seeking to recall the Committee’s deemed admitted order. The Committee issued an
Order rescinding the deemed admitted order on January 23, 2014. Respondent answered the
formal charges on February 6, 2014.
In anticipation of the hearing, ODC filed a pre-hearing memorandum on May 5, 2014.
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2707 Madonna Drive, Alexandria, Louisiana 71301.
Rule XIX, §11(E)(3) states:
The respondent shall file a written answer with the Board and serve a copy on disciplinary counsel
within twenty (20) days after service of the formal charges, unless the time is extended by the
chair of the hearing committee. In the event, Respondent fails to answer within the prescribed
time, or the time as extended, the factual allegations contained within the formal charges shall be
deemed admitted and proven by clear and convincing evidence. Disciplinary Counsel shall file a
motion with the chair of the hearing committee to which the matter is assigned requesting that the
factual allegations be deemed proven with proof of service of the formal charges upon the
respondent. The order signed by the hearing committee chair shall be served upon respondent as
provided by Section 13(b). Within twenty (20) days of the mailing of the order of the hearing
committee chair deeming the factual allegations contained in the formal charges proven, the
respondent may move the hearing committee chair to recall the order thus issued upon
demonstration of good cause why imposition of the order would be improper or would result in a
miscarriage of justice.

5

Hearing Committee No. 38 is composed of Michael D. Hislop (Chairman), Steven P. Mansour (Lawyer Member)
and Rebecca K. Broussard (Public Member).
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After one continuance, this matter proceeded to hearing on November 3, 2014.

Chief

Disciplinary Counsel, Charles B. Plattsmier appeared on behalf of ODC. Mr. Polk appeared on
his own behalf. Respondent filed a post-hearing memorandum on November 24, 2014. ODC
filed a post-hearing memorandum on November 25, 2014. Hearing Committee No. 38 issued its
report January 8, 2015. ODC objected to the report on January 9, 2015. In anticipation of oral
argument before the Board, ODC filed a brief on January 27, 2015. Respondent did not file a
pre-argument brief.
Oral argument was held as scheduled on April 16, 2015, before Board Panel “C”. 6 Chief
Disciplinary Counsel Charles Plattsmier appeared on behalf of ODC.

Respondent did not

appear.
FORMAL CHARGES
The formal charges read, in pertinent part:
In September of 2011, the Office of Disciplinary Counsel received a complaint
against Respondent filed by his former client Arthur Scott Brogna. The matter
was assigned investigative file number 0028462, and is summarized as follows.
In June or July of 2010, Mr. Brogna hired Respondent to file and complete his
father's succession. Respondent estimated the total costs for the representation
would be $1,500.00. He requested an advance deposit of $700.00, and on June 28,
2010, Mr. Brogna issued check number 1099, payable to Respondent in the
amount of $700.00, referenced as "Retainer & Expenses". Respondent negotiated
the check which cleared Mr. Brogna's account on July 14, 2010.
On July 21, 2010, Mr. Brogna filled out a Succession Questionnaire containing
preliminary information regarding the case. That same month, he and Respondent
began communicating about the case by email. Respondent became ineligible to
practice law on September 10, 2010 for failing to pay annual Bar membership
dues and disciplinary assessments. Respondent became further ineligible on June
7, 2011 for failing to satisfy his MCLE requirements, and on September 9, 2011
for failing to satisfy trust account registration requirements. Respondent remains
ineligible to date.
6

Board Panel “C” was composed of Carrie LeBlanc Jones (Chairwoman); Walter D. White (Lawyer Member); and
R. Lewis Smith, Jr. (Public Member).
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Despite his ineligible status, Respondent failed to withdraw from the
representation, although continuing to represent Mr. Brogna resulted in a violation
of the Rules of Professional Conduct. Respondent never advised Mr. Brogna of
his ineligible status. The remaining activity occurred while Respondent was
ineligible to practice law.
On September 14, 2010, Respondent emailed Mr. Brogna stating, “... I will send
you the affidavits and verification shortly. Do you want to add Ouachita tracts?
You can amend later if needed." Meanwhile, Respondent prepared Affidavits of
Death and Heirship for the succession. On November 17, 2010, Respondent
informed Mr. Brogna that he had the affidavits ready and would mail them to the
affiants that same week. By January of 2011, Respondent still had not forwarded
the Affidavits of Death and Heirship for execution. When questioned about same,
on January 31, 2011, Respondent replied, "I apologize Scott, and will make this
matter a priority to finish." Respondent subsequently prepared the requisite
affidavits; however, as of March of 2011, the documents still contained errors that
needed correcting. When brought to Respondent's attention, on March 19, 2011,
Respondent replied, "I apologize Scott, I have been on the road a lot this year and
have taken on too much work without the right support. I will take steps to correct
the problems and forward to you."
When Mr. Brogna requested another update on April 20, 2011, Respondent
replied, "My assistant is catching me up. I am sorry I put you in this position but
my alligator mouth over ran my hummingbird ass. I will have it done shortly or
advise and I will help you obtain another full time attorney. Again I am truly sorry
and embarrassed." Mr. Brogna ultimately corrected the affidavits himself and sent
them to Respondent for review. On April 27, 2011, Respondent informed, "Scott,
the affidavit meets the statutory requirements for Louisiana. I have already sent
my address to the affiants to return same to me…”.
Mr. Brogna requested another update in May of 2011. On May 13, 2011,
Respondent replied, "I have the documents and will now be sending you a
verification and inheritance tax return for your signature. The Petition for
Possession can then be filed. I think I can wrap this up within about three weeks
for you (if I don't drop the ball again). Thank you again for your patience." Mr.
Brogna requested yet another update in July of 2011. On July 27, 2011,
Respondent replied, "Scott, I am out of town but will be meeting at the office with
my partner Friday to review all the docs and you will be e-mailed them Friday
and Petition will then be filed."
On August 19, 2011, Mr. Brogna emailed Respondent and informed him he
would file a disciplinary complaint against him if Respondent did not complete
the job for which he was hired. On August 22, 2011, Respondent replied, "Scott, I
have an attorney friend of mine completing this deal. I screwed up taking on
transactional work but will have him finish it. I am now strictly doing landman
4

work and not practicing law. Attorney Kevin Dantzler is completing the
paperwork and will forward same to you upon completion. Again, I am sorry I
slowed you down, but will help insure the probate reaches a conclusion." Mr.
Brogna was not previously advised of any other lawyer being involved in his case
and did not authorize Respondent to refer his case to any other lawyer.
On August 29, 2011, Mr. Brogna emailed Respondent stating, "How about
sending me my file and the $700.00 I paid you for nothing and I'll just get another
lawyer." Despite this request, Respondent failed to provide Mr. Brogna with an
accounting or refund any portion of the previously paid advance deposit. In
September of 2011, Mr. Brogna filed a disciplinary complaint against
Respondent.
Respondent violated Rule 1.3 (failing to act with reasonable diligence and
promptness in representing a client). When Respondent became ineligible to
practice law on September 10, 2010, he could no longer represent Mr. Brogna. By
continuing to represent Mr. Brogna in the succession matter, Respondent engaged
in the unauthorized practice of law, in violation of Rule 5.5(a). His conduct
further violated Rule 1.16(a)(l) (failing to withdraw from the representation of a
client when the representation resulted in a violation of the Rules of Professional
Conduct or other law). Respondent violated Rule 1.16(d) (failing to protect his
client's interests upon termination) by failing to provide an accounting and/or
refund any unearned fees. By engaging in professional misconduct, Respondent
also violated Rule 8.4(a) (violating or attempting to violate the Rules of
Professional Conduct). Mr. Brogna was ultimately required to hire other counsel
to complete the succession. On September 16, 2011, he hired the law firm of
Downer, Huguet & Wilheit and paid them a total of $2,484.00. The matter was
completed by March of 2012. Respondent's lack of diligence caused actual harm
to Mr. Brogna who was reportedly deprived of revenues held in suspense by
various oil companies until the succession was complete. Furthermore, as
previously stated, Mr. Brogna was forced to hire other counsel at additional cost
to him.
THE HEARING COMMITTEE REPORT
As noted above, the hearing took place on November 3, 2014 in front of Committee No.
38. Present were Charles B. Plattsmier, Chief Disciplinary Counsel, and Respondent. During
the hearing, Respondent stipulated to the facts and Rule violations alleged in the formal charges
and provided testimony in mitigation. The Committee noted that Respondent accepted the
representation of Mr. Brogna as a favor to another attorney. Respondent stated that when he
realized he was ineligible to practice, he was too embarrassed to notify his client. Respondent
5

testified that because he does not have an active law practice, that he has not attempted to remain
current in paying his Bar dues and disciplinary assessment or continuing education requirements.
Respondent has not refunded the $700.00 advance deposit given him by Mr. Brogna because he
believes he earned the fee, but admits failing to submit an accounting of the money to Mr.
Brogna. The Committee stated that it was “troubled by Respondent’s failure to refund the fee, as
there is scant evidence that it has been earned, we are impressed with Respondent’s sincerity
demonstrated during his testimony regarding the reason why the fee has not been refunded.” The
Committee stated that it was impressed with the remorse expressed by the Respondent during the
hearing and believed he was remorseful for having exercised poor judgment in accepting Mr.
Brogna’s representation in the first place.
As aggravating factors, the Committee found that Respondent has substantial experience
in the practice of law and that his actions caused actual harm to his client. As mitigating factors,
the Committee found that Respondent lacked selfish motives, demonstrated genuine remorse,
understands the nature of his misconduct, and has no prior disciplinary record. The Committee
cited In re Bernard J. Hardy, 03-0443, (La. 5/2/03), 848 So.2d 511, in determining that the
baseline sanction for Respondent’s misconduct is a one year and one day suspension from the
practice of law. The Committee determined that the facts of the case and the mitigating factors
warranted a slight downward deviation from the baseline sanction. Therefore, the Committee
recommended a one year suspension from the practice of law. In addition, it recommended that
Respondent be required to make full restitution to Mr. Brogna, attend the Louisiana State Bar
Association’s Ethics School, and bring up to date all Bar dues, disciplinary assessments, and
satisfy all mandatory MCLE requirements.
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ANALYSIS OF THE RECORD BEFORE THE BOARD
I.

Standard of Review
The powers and duties of the Disciplinary Board are defined in §2 of Louisiana Supreme

Court Rule XIX. Rule XIX, §2(G)(2)(a) states that the Board is “to perform appellate review
functions, consisting of review of the findings of fact, conclusions of law, and recommendations
of hearing committees with respect to formal charges … and petitions for reinstatement, and
prepare and forward to the court its own findings, if any, and recommendations.” Inasmuch as
the Board is serving in an appellate capacity, the standard of review applied to findings of fact is
that of “manifest error.” Arceneaux v. Domingue, 365 So. 2d 1330 (La. 1978); Rosell v. ESCO,
549 So. 2d 840 (La. 1989). The Board conducts a de novo review of the hearing committee’s
application of the Rules of Professional Conduct. In re Hill, 90-DB-004, Recommendation of
the Louisiana Attorney Disciplinary Board (1/22/92).
A.

Manifest Error Inquiry

The Committee was correct in accepting the facts as stipulated by the parties.
B.

De Novo Review

The Committee correctly concluded that Respondent violated Rules 1.3, 1.16(a) and (d),
5.5(a) and 8.4(a). As Mr. Polk stipulated to the alleged misconduct and to the Rule violations,
the Board adopts the Committee’s findings. The Court has held that parties in disciplinary
proceedings can freely enter into stipulations regarding rule violations, and that effect must be
given to such stipulations unless they are withdrawn. In re Gerard N. Torry, 10-0837 (10/19/10),
48 So.3d 1038.
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II.

The Appropriate Sanction
A.

Rule XIX, §10(C) Factors

Louisiana Supreme Court Rule XIX, §10(C) states that when imposing a sanction after a
finding of lawyer misconduct, the Court or Board shall consider the following factors:
1. whether the lawyer has violated a duty owed to a client, to the public, to the
legal system, or to the profession;
2. whether the lawyer acted intentionally, knowingly, or negligently;
3. the amount of actual or potential injury caused by the lawyer’s misconduct;
and
4. the existence of any aggravating or mitigating factors.
Here, Respondent knowingly, if not intentionally, violated his duties owed to his client.
Respondent caused harm to Mr. Brogna when he accepted a $700.00 advance deposit to handle
his father’s succession matter, but failed to make any meaningful progress towards completing
the matter. Respondent’s failure to complete the succession matter caused further harm as his
client was deprived of revenue held in suspense by various oil companies until the succession
was complete. In addition, Mr. Brogna was forced to hire a second attorney to complete the
matter at additional cost to him.
The Board finds the following aggravating factors in this matter: substantial experience in
the practice of law, 7 a selfish motive, failure to cooperate with the disciplinary process and an
indifference towards making restitution. The Board finds the following mitigating factors:
absence of a prior disciplinary history and remorse.
B.

The ABA Standards and the Case Law
A review of the ABA Standards for Imposing Lawyer Sanctions indicates that suspension

is the baseline sanction for Respondent’s misconduct. Standard 7.2 states that “Suspension is
generally appropriate when a lawyer knowingly engages in conduct that is a violation of a duty
7

Respondent was admitted to the practice of law in Louisiana on April 19, 1996.
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owed as a professional, and causes injury or potential injury to a client, the public, or the legal
system.” Standard 4.42 of the ABA Standards for Imposing Lawyer Sanctions states that,
"Suspension is generally appropriate when: (a) a lawyer knowingly fails to perform services for a
client and causes injury or potential injury to a client; or (b) engages in a pattern of neglect and
causes injury or potential injury to a client." Respondent knowingly neglected his client's case
and failed to even file the succession. This delayed completion of the matter. Respondent
knowingly failed to account for and/or refund unearned fees despite his client's request.
Respondent's conduct has caused actual and potential harm to his client.
In matters involving the practice of law while ineligible due to the failure to maintain
MCLE requirements or failure to pay disciplinary dues or bar dues, the Court has imposed
sanctions ranging from suspension to disbarment with the baseline sanction being a suspension
for a year and a day. See In re Bernard J. Hardy, 03-0443 (La. 5/2/03), 848 So.2d 511. In the
Hardy matter, Mr. Hardy was suspended from the practice of law for two years as a result of
practicing during periods of ineligibility stemming from his failure to pay bar dues and
disciplinary assessments, and failing to comply with the MCLE requirements. “In cases in which
an attorney has engaged in the practice of law while ineligible to do so for failing to pay bar dues
or failing to comply with the mandatory continuing legal education requirements, this court has
imposed suspensions to disbarment…” 8.

The Court further commented that in the six

unauthorized practice cases it had reviewed, “the baseline sanction generally [was] a one year
and one day suspension…” 9

8

Id. at 515.

9

The Court summarized the six cases it reviewed as follows:
In re Richard, 00-1418 (La. 8/31/00), 767 So. 2d 36 (disbarment imposed upon an attorney
without a prior disciplinary record who engaged in the practice of law while ineligible for more

9

In the matter of In re Harry J. Geiss, Mr. Geiss was suspended for one year and one day
as a result of his failure to remain current in his obligations as a professional and continuing to
practice while ineligible. 97-1726 (La. 9/26/97), 701 So.2d 967. Additionally, Mr. Geiss failed
to use diligence and promptness on behalf of his client, failed to properly communicate with his
client, failed to promptly return an unearned fee, disobeyed his obligations under the rules of a
tribunal, failed to cooperate in a disciplinary investigation and engaged in conduct prejudicial to
the administration of justice.
Mr. Geiss was retained to secure an early release for a client who was serving a fifteen
year prison sentence for a fourth offense DWI. At the time he was retained, he was ineligible to
practice law due to his failure to pay his bar dues and his disciplinary assessment and for failure
to comply with his MCLE requirements, but he did not inform his client of his ineligibility. Mr.
Geiss collected a retainer but did not provide legal services. After a request for a refund, he
untimely remitted the retainer to his client. The Court noted there were no mitigating factors, but
found there were several aggravating factors: prior disciplinary offenses, failure to cooperate,

than six years); In re Withers, 99-2951 (La. 11/19/99), 747 So. 2d 514 (six-month suspension
imposed upon an attorney without a prior disciplinary record who represented a client while
ineligible, became involved in a "highly improper" relationship with her client, and failed to
cooperate with the ODC in its investigation); In re Grady, 99-0440 (La. 4/9/99), 731 So. 2d 878
(one year and one day suspension imposed upon an attorney who failed to terminate a
representation after he became ineligible and failed to advise his client of the status of her case;
numerous aggravating factors present); In re Brough, 98-0366 (La. 4/3/98), 709 So. 2d 210 (one
year and one day suspension imposed upon an attorney who practiced law while ineligible, filed a
suit without a good faith basis for doing so, and failed to cooperate with the ODC in its
investigation; numerous aggravating factors present); In re Jones, 98-0207 (La. 3/27/98), 708 So.
2d 413 (one year and one day suspension, with six months deferred, imposed upon an attorney
who practiced law while ineligible; numerous aggravating factors present); and In re Geiss, 971726 (La. 9/26/97), 701 So. 2d 967 (one year and one day suspension imposed upon an attorney
who practiced law while ineligible, neglected a legal matter, failed to communicate with his client,
and failed to refund an unearned fee).
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lack of remorse and vulnerability of the victims. In light of these factors, the Court suspended
Mr. Geiss for one year and one day.
In the matter of In re Charles R. Grady, the Court held that a one year and one day
suspension was appropriate for an attorney who neglected a legal matter, mislead his client into
believing that the case was being pursued, and failed to inform his client of his ineligibility to
practice law. 99-0440 (La. 4/9/99), 731 So. 2d 878. Similar to the respondent in Grady, Mr.
Polk has neglected a legal matter and also failed to inform his client that he was ineligible to
practice law.
The facts of the matter at hand are very similar to the Geiss and Grady matters. As such,
the Board recommends a similar sanction of a one year and one day suspension from the practice
of law.
CONCLUSION
The Board adopts the factual findings and legal conclusions of the Committee. As a
sanction, the Board recommends that Respondent be suspended from the practice of law for one
year and one day. Additionally, the Board recommends that Respondent be required to make full
restitution to Mr. Brogna, be required to pay all Bar dues and disciplinary assessments due, and
complete the required mandatory MCLE requirements. The Board further recommends that the
Respondent be assessed with the costs and expenses of this matter.
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RECOMMENDATION

The Board recommends that Respondent, William Paul Polk, II, be suspended from the
practice of law for one year and one day. The Board also recommends that Respondent provide
full restitution to Mr. Brogna, be required to pay all Bar dues and disciplinary assessments due,
and complete the required mandatory MCLE requirements. Finally, the Board recommends that
Mr. Polk be assessed with the costs and expenses of this matter.

LOUISIANA ATTORNEY DISCIPLINARY BOARD

Carl A. Butler
George L. Crain, Jr.
Anderson 0. Dotson, Ill
Carrie L. Jones
Edwin G. Preis, Jr.
Dominick Scandurro, Jr.
Evans C. Spiceland, Jr.
Walter D. White
-~
BY:
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APPENDIX

RULE 1.3. DILIGENCE
A lawyer shall act with reasonable diligence and promptness in representing a client.
RULE 1.16. DECLINING OR TERMINATING REPRESENTATION
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:
(1) the representation will result in violation of the rules of professional conduct or
other law;
(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability
to represent the client; or
(3) the lawyer is discharged.
***
(d)

Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client’s interests, such as giving reasonable
notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled and refunding any advance
payment of fee or expense that has not been earned or incurred. Upon written
request by the client, the lawyer shall promptly release to the client or the client’s
new lawyer the entire file relating to the matter. The lawyer may retain a copy of
the file but shall not condition release over issues relating to the expense of
copying the file or for any other reason. The responsibility for the cost of copying
shall be determined in an appropriate proceeding.

RULE 5.5. UNAUTHORIZED PRACTICE OF LAW;
(a)
A lawyer shall not practice law in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
***
(d)
A lawyer shall not:
(3)
For purposes of this Rule, the practice of law shall include the following
activities:
(i)
holding oneself out as an attorney or lawyer authorized to practice
law;
(ii)
rendering legal consultation or advice to a client;
(iii) appearing on behalf of a client in any hearing or proceeding, or
before any judicial officer, arbitrator, mediator, court, public
agency, referee, magistrate, commissioner, hearing officer, or
governmental body operating in an adjudicative capacity, including
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(iii)
(iv)
(v)

submission of pleadings, except as may otherwise be permitted by
law;
appearing as a representative of the client at a deposition or other
discovery matter;
negotiating or transacting any matter for or on behalf of a client
with third parties;
otherwise engaging in activities defined by law or Supreme Court
decision as constituting the practice of law.

RULE 8.4. MISCONDUCT
It is professional misconduct for a lawyer to:
***
(b)
Commit a criminal act especially one that reflects adversely on the lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects;
(c)
Engage in conduct involving dishonesty, fraud, deceit or misrepresentation.
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